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CASES AT LAW 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT 


NORTH CAROLINA 


AT MORGANTON. 


AUGUST TERM, 1848. 


MASTIN ann GRAY vy. ANDREW PORTER. 


An appeal from an interlocutory order of the County Court will be 
sustained when the question presented to the court is such that 
a judgment upon it one way would put an end to the cause, 


AppEAL from the Superior Court of Law of W1vxks, at Spring 
Term, 1846, Caldwell, J., presiding. 

This was an action of debt upon a former judgment ( 2 ) 
commenced by a warant issued by and returnable be- 
fore a single justice out of court. The warrant was against the 
defendant Porter and one Benjamin Clay, and the plaintiffs 
obtained a judgment against both the defendants, from which 
the defendant Porter appealed to the County Court, where a 
motion was made by the plaintiffs that the appeal should be 
dismissed because it was taken by only one of the defendants 
to the judgment. This motion was refused, and from the order 
of refusal the plaintiffs appealed to the Superior Court, where 
the defendant moved to dismiss the appeal of the plaintiffs. 
The presiding judge overruled the motion and ordered a writ 
of procedendo to issue to the County Court, directing that court 
to dismiss the defendant’s appeal, and from this last order the 
defendant prayed and obtained an appeal to this Court. 


Clarke for plaintiff. 
No counsel for defendant. 


NotEeE.—Owing to the indisposition of the Reporter, the first eight 
cases were omitted to he reported at the proper time. 
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Battie, J. That one defendant in a joint judgment against 
two or more cannot appeal without his codefendants has been 
settled by many — in this Court, one of which has been 
made recenily. Smith v. Cunningham, 30 N. C., 460. The 
motion made in the cae Court to dismiss the appeal of the 
defendant from that court ought, therefore, to have been 
granted, but having been refused, could the plaintiffs appeal 
immediately from the order of refusal, or were they bound to 
walt until a final judgment was rendered against them? The 
question arises upon the act of 1777 (Rey. St., ch. 4, see. 1), 
which provided that “when any person, either plaintiff or de- 
fendant, or who shall be interested, shall be dissatisfied with the 
sentence, Judgment or decree of any county court,’ he may 

appeal therefrom to the next Superior Court. Were the 
( 3 ) question an open one, there might be some doubt whether 

the sentence, judgment or decree of the County Court 
from which the appeal may be taken is not a final and not 
merely an interlocutory one, but a contrary construction has 
been put upon the act, and we do not feel at liberty to depart 
from it. In the case of Hunt v. Crowell, 6 N. C., 424, it was 
held by a majority of the Court that an appeal might be taken 
from an interlocutory order of the County Court granting leave 
to amend. So in the case of Harvey v. Smith, 18 N. C., 186, 
it was held not only to be competent, but the proper course for 
a party dissatisfied with the sentence of the County Court 
ordering the re-probate of a will to appeal at once from such 
order, without waiting for the final sentence upon such re- 
probate. But it is not every order which the County Court may 
make in the progress of a case that is the subject of an appeal; 
Chief Justice Taylor, in delivering his opinion in /Tunt v. 
Crowell, admits this, but says that, “whenever the question pre- 
sented to the County Court 1s such that a judgment upon it one 
way would put an end to the cause, it may be appealed from.’ 
We are disposed to adopt that rule, and it 1s decisive of the 
ease before us. If the motion made in the County Court had 
been granted, it would have put an end to the case, but, being 
improperly refused, the plaintiff had a right immediately to 
appeal from the or der of refusal. That there are some incon- 
veniences attending the allowing of appeals from interlocutory 
orders of the County Court cannot be denied. They are clearly 
pointed out by Judge Dantel, in the dissenting opinion which he 
filed in the case above referred to of Hunt v. Crowell. but they 
are ereatly overweighed by the advantage of getting a decision 
of the Superior Court upon a point which may determine the 
cause without putting the parties to the trouble. expense and 
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delay of waiting for a final judgment, before the appeal 

is taken. It was a sense of such advantage, no doubt, ( 4 ) 
which induced the Legislature, after providing in the 

act of 1818 (2 Rev. Code, ch. 962, sec. 4) that no appeal should 
be allowed to the Supreme Court except from the final sentence, 
judgment or decree of the Superior Court, to modify the law 
in relation to such appeals by giving to the judges of the Supe- 
rior Courts, in the act of 1831 (Rey. St., ch. 4, sec. 23), the 
power to grant appeals from interlocutory orders, upon certain 
terms, whenever they might think proper so to do. U pon the 
whole, we think that the judgment of the Superior Court, refus- 
ing to dismiss the plaintiff’s appeal and ordering a writ of 
procedendo to issue, directing the County Court to dismiss the 
defendant’s appeal from that court, was right and ought to be 
afhirmed. 

Per Curram. Judgment affirmed. 


Cited: Russell v. Sanders, 48 N. C., 483; Johnson v. McDu- 
gald, 50 N. C., 307; Minor v. Harris, 61 N. C., 325. 


(5) 
JAMES COWAN To THE USE oF GEORGE MM. SHUFORD vy, AMOS 
McNEELY. 


A suit was pending on a note executed by A and B. B had died and 
A administered on his estate. and the suit was against him per- 
sonally and as administrator. The following order was made: 
“Referred to GC and D to take an account of the estate of B and 
to award. and, if they cannot agree, to choose an wmpire, and 
their award to be a rule of court.” The referees returned the 
following award: “This cause having been referred to us to take 
an account of the administration of the said A, and to make an 
award in the matters in controversy, we find, in taking the said 
aecout. that the amount of vouchers in the hands of the said A 
exceeds the amount of receipts with which he is chargeable by 
the sum of $513.62. ete. Finding, therefore, that the administra- 
tor bas no assets, we award that the plaintiff pay the costs of 
this suit: Meld. that the only matter submitted to the referees 
was the amount of the assets of B in the hands of A, and that 
their award as to any other or further matters was void. 


Arprat from the Superior Court of Law of Irepenr, at 
Spring Term, 1846, Caldwell, J., presiding. 

The case is: MeNcely, the defendant, executed a note to the 
plaintiff and signed it “McNeely & Rumple.” Ktumple died, 
and MeNeely and Joseph Rumple administered on his estate, 
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The action 1s brought on the note against McNeely in his own 
right, and against him and Joseph Rumple as administrators 
of Eli Rumple, the deceased. In the progress of the case, while 
pending in the County Court, the following order was made: 
‘Referred to James E. Kem and Jury Clark to take an account 
of the estate of Rumple, and to award, and if they cannot agree, 
to choose an umpire, and their award to be a rule of court.” 
The referees returned into court the following award: “This 

cause having been referred to us to take an account of 
( 6 ) the administration of said McNeely, and to make an 

award in the matters in controversy, we find, in taking 
the said account, that the amount of vouchers in the hands of 
said McNeely exceeds the amount of receipts with which he 1s 
chargeable by the sum of $513. 62, the further amount of $575.- 
18 having been paid by said administrator upon unliquidated 
accounts, and, therefore, not admitted as vouchers in this suit. 
Finding, therefore, that the administrator has no assets, we 
award that the plaintiff pay the costs of this suit.’ This 
award was set aside in the County Court, from which judgment 
the defendant appealed, and in the Superior Court the presid- 
ing judge was of the opinion that “the submission was confined 
to the habilty of the defendants McNeely and Rumple, as ad- 
ministrators, upon the plea of fully administered, and that the 
personal liability of McNeely was not referred or included in 
the award, and so considering, the decision of the County Court 
was ordered to be reversed and judgment entered according to 
the award in favor of the said administrators, leaving the per- 
sonal liability of said McNeely subject to further trial.’ The 
defendant MeNeely appealed to this Court. 


Craig, Avery and Thompson for plaintiff. 
Clarke for defendants. 


Nasu, J. In the Sunerior Court the motion of the defend- 
ant, in substance, was for a judgment upon the award, upon 
the ground that the award had decided that he was not bound 
to pay the debt. This motion the presiding judge refused, be- 
cause by the submission the eee had no power to inquire 
into his personal responsibility. Though the order was very 
loosely drawn, we agree with his Honor that the question was 

not within ‘hie order of reference, and therefore there 

7 ) was nothing upon which the defendant could ground his 
motion. His Honor was correct in reversing the judg- 

ment of the Cownty Court setting aside the award. They had 
no power to do so. The parties were entitled to the benefit of 
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it, as far as it was legally made. The court having refused to 
render judgment for the defendant on the award, left the case 
for trial as in any other case. We do not concur in the opinion 
giving judgment at that time for the administrators upon the 
award and leaving the case as to MeNeely’s personal liability 
to be tried thereafter. There cannot be a final judgment upon 
one part of a case at one time and upon another part at a dif- 
ferent time. This question, however, is not directly before us, 
and we affirm the judgment in the Superior Court, refusing the 
motion of the defendant, because the court had no power or 
authority to grant it, for the reason it gave. Let this opinion 
be certified to the court below. 
Per Curram. Ordered accordingly. 


Cited: Griffin v. Hadley, 53 N. C., 84; Stevens v. Brown, 82 
N. C., 463; Metcalf v. Guthrie, 94 N. C., 451: ; Knight v. Holden, 
104 N. C., core > Kelly v. R. R.. 110 N. G., 433. 


(8) 


WILLIAM PATTON v. JAMES BRITTAIN. 


A man gave authority to an agent to purchase some personal property, 
but only so far as he had cash of the principal, with which he 
was to pay for it. The agent purchased on the credit of his 
principal, without paying any money, and the property was de- 
livered to the principal, who received it and converted it to his 
owh use: Held, that the vendor had a right to recover from the 
principal the price of the goods. 


AppEAL from the Superior Court of Law of Henprrson, at 
Fall Term, 1847, Settle, J., presiding. 

This was an action of assumpsit for the price of a parcel of 
salted hides, sold and delivered by the plaintiff to the defend- 
ant. Plea, non assumpsit; and upon the issue thereon joined 
the case was tried at Henderson on the fall circuit of 1547. 

The plaintiff first offered in evidence an order, written and 
signed by one James J. Bates, in the following words: 


CuarLeston, 26 January, 1844. 


Mr. Wiit1am Parron:—Please send to the railroad to- 
morrow 1,000 pounds of hides, averaging 35 to 40 pounds, as 
near as you can, to be conveyed to Smith & Benson, Hamburg, 
to be forwarded to James Brittain, Henderson, with some hides 


and oil, which will be there. Tiel: Bue eC eeeroe 
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He next introduced a witness named Clayton, who testified 
that abour 1 January, 1844, the defendant nlaced i in the hands 
of Bates, who was going down to Charleston, £200 in money, 
and some notes due there, with instructions to collect the notes, 
and with the money which he then handed to him, and that 

which he might collect, to purchase for him some hides, 
( 9 ) oil, ete., but not to exceed the amount which he might 

have in cash; that Bates went to Charleston and collected 
some of the notes, and made purchases for the defendant, among 
which was that of the salted hides, for which this suit was 
brought; and, upon his return, he and the defendant had a set- 
tlement, in which the defendant accounted with him for all his 
purchases, that of the salted hides included, and received froin 
him the notes not collected, and returned to him the receipt 
which he had previously given for the money and notes. 

This witness testified further, that after this settlement the 
defendant informed him that he had received a letter from the 
plaintiff, stating that 1,002 pounds of salted hides, at 10 cents 
per pound, had been forwarded to him, and that he should look 
to him for payment. The plaintiff then produced a letter from 
the defendant, dated 24 February, 1844, im the following terms: 
“Dear Sir:—I received a note from you, stating I was due for a 
lot of hides bought for J. J. Bates 29 January. J am sorry to 
. say there is so little confidence in man. The fact is, Mr. Bates 
had my money in his pocket to pay for all the hides and oil 
that he bought; therefore, you may infer he bought the hides 
of you and used the money to his own use. I saw lim a few 
davs since, and fold him I had received a note from you on the 
subject; his answer was, he would remit the money forthwith.” 

The plaintiff then introduced testimony to show that the lot 
of hides had been sent bv the railroad cars to Hamburg, directed 
to Smith & Benson, of that place, and then offered in evidence 
the deposition of Mr. Benson, in which it was stated that the 
hides were received by the frm of Smith & Benson on 31 Janu- 
ary, 1844, to be forwarded to the defendant, and that they, on 
10 February following, delivered them, together with twenty- 
four other hides and one barrel of oil, to one A. McCadle, to be 

carried by his wagon to the defendant, and they 3 were 
(10) paid the freight and charges on the said hides by the 

wagoner. The plaintiff then proved that the usual time 
required for loaded wagons to travel from Hamburg to Hender- 
son County, where the defendant lived, was nine or ten days, 
and closed his case. The defendant offered no testimony. 

The counsel for the defendant contended, and called upon the 
court so to charge the jury, that if the hides were sent to the 
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defendant on the faith of and under the directions contained in 
the order read in evidence, the presumption in law was that the 
credit was given to Bates & Clayton. And if this were not so, 
that then, if the hides were forwarded by the railroad to Hain- 
burg, stored with the commission merchants and delivered at 
that place to the defendant’s wagon, at the defendant’s charge 
and expense, before he received notice from the plaintiff that 
the hides had been purchasd on a eredit, and the credit given: 
to the defendant, the plaintiff was not entitled to recover. The 
court declined giving the instructions as prayed, but charged the 
jury that if they believed from the testimony that the plaintiff 
gave notice to the defendant that the hides had been purchased 
by his agent, Bates, on a credit, and that the credit had been 
given to the defendant, and that this notice had been given by 
the plaintiff and received by the defendant, before he either 
received the hides in Henderson or settled with his agent, Bates, 
the plaintiff was entitled to recover. But if they were of opin- 
ion that the defendant had either settled with his agent, Bates, 
or had received the hides in the county of Henderson before 
notice was given to him by the plaintiff that Bates had bought 
the hides from him as agent of the defendant, on credit, then 
they should find for the defendant. A verdict was returned for 
the plaintiff, when the defendant moved for a new trial, on the 
ground that the court had misdirected the jury. This motion 
was overruled, and a judgment given for the plaintiff, 

from which the defendant appealed. CL 


Gaither and Avery for plaintiff. 
J. W. Woodfin and Baater for defendant. 


Battie, J. The question presented for our determination in 
this case is one of some practical importance, but not of much 
difficulty. There is no doubt that the defendant was not bound 
by the contract for the purchase of the hides made by his agent, 
because the agent had exceeded his authority in purchasing upon 
credit instead of paying cash, as he was expressly directed. 
This is fully established by the authorities referred to and relied 
upon by the defendant’s counsel. 1 Chit. Pl., 40; Chitty Cont., 
223. The principal, then, had a perfect right to repudiate the 
contract and refuse to receive the articles, but not having done 
so, it is equally clear that, by receiving the hides and appro- 
priating them to his own use, after notice from the plaintiff 
that they had been purchased for him and upon his eredit, he 
ratified the contract made on his behalf, and became bound to 
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pay for them. And this result would have been the same 
whether Bates acted contrary to his authority, exceeded it, or 
had none at all. It is the simple case of the goods of one man 
coming to the use of another, which he knows are not intended 
as a gift, but are sent to him upon the expectation that he will 
receive them and pay for them. He may refuse them if they 
have been sent without his request; but if he receive them, he 
must pay the price. But it is contended that the defendant 
received the goods before notice that they were sent upon his 
eredit, at Hamburg, by the delivery to the commission mer- 
chants, or at least to the wagoner, who carried them to his place 
of residence in Henderson County. That cannot be so, for 

there is no evidence that the commission merchants or the 
(12) wagoner were his special agents to receive the goods for 

him. There was, therefore, no delivery of them to the 
defendant until they were carried to him in Henderson. Until 
that time they were merely in transitu, in the hands of common 
carriers, and he had the option to receive them or reject them. 
Having ‘done the former, it is but common justice that he should 
pay for them. The dishonesty of his agent in embezzling his 
money must fall upon himself and not upon an innocent person, 
who never trusted the agent. 

In coming to the conclusion that the defendant is responsible 
for the price of the hides, we have not been at all influenced 
by the consideration that he had notice that he was looked to 
for payment before he had the settlement with his agent. That 
circumstance did not in any manner affect the plaintift’s right 
to recover, provided the notice that credit was given to him 
reached his hands before the goods were received by him, be- 
cause the plaintiff had done nothing to change the relation be- 
tween him and his agent before that time. 

Per CurtaM. Judgment affirmed. 


Cited: S.v. Privett, 49 N. C., 104; Brottain v. Westhall, 185 
N. C., 497; Patton v. Brittain, 137 N. C., 31. 
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(13 ) 
DANIEL SITAVER v. PETER ADAMS ert at. 


Where a partnership was about to be formed, and one who was to be 
a member purchased a chattel, which was afterwards used by 
the firm, and agreed by them to be taken from him upon his re- 
tiring from the business, and the note he gave for the chattel 
was, in consequence of this agreement, surrendered to him: Held. 
that the other partners were bound to pay the original vendor. 


AppEAL from the Superior Court of Law of Rowan, at 
Spring Term, 1848, Manly, J., presiding. 

The case is as follows: The defendant and one Bencini en- 
tered into a partnership to run a line of stages between the city 
of Raleigh and Salisbury. Afterwards, and before the com- 
pany commenced operations, Bencini purchased, for the use of 
the firm, from the plaintiff, a carryall wagon at the price of 
$100, for which he gave his note. This carryall was subse- 
quently put by Bencini into the stock, at the price he was to 
give, and it was used by the firm a short time thereafter. Ben- 
cini, becoming embarrassed in his circumstances, sold out his 
stock to the other partners, the defendants. In the settlement 
of their accounts he told the defendants he was not entitled to 
any credit on account of the earryall, as he had not paid for 
it, and it had been purchased for the firm, and devoted to their 
use, and it might be considered the common stock. To this the 
defendants assented, and the wagon was accordingly taken by 
them, and was worn out in their service. The agent of the 
plaintiff afterwards presented the note to McLean, one of the 
partners, and demanded payment, who answered that it 
must and should be paid, and subsequently he declared ( 14 ) 
to the agent of the plaintiff the amount was due, and 
should be paid. The note was subsequently surrendered up to 
Bencini. 

On behalf of the defendant it was argued that the promise 
of the defendants was a promise to pay the debt of another. 
and, not being in writing, was void under the statute against 
frauds, Rev. St., ch. 50, and, at all events, the other partner, 
Adams, was not bound. Under the charge of his Honor the 
jury returned a verdict for the plaintiff, and the defendants 
appealed. 


Ells for plaintiff. 
No counsel for defendants. 


Nasu, J. We do not consider the plaintifi’s case as coming 
within the operation of the statute of frauds. Section 10 of 
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that act declares void all promises made to pay the debts of 
another, when the party to be bound does not enter into some 
writing or memorandum, signed by lim or Ins agent. If, there- 
fore, we believed that the promise made by the defendant 
McLean was to pay the debt of another without any new con- 
sideration for it, we should not hesitate to reverse the judgment 
given below. We do not so consider it, but look upon it as a 
new origmal contract growing out of the one made by Bencini. 
The action is not upon the note given by Bencini; that was 
surrendered up to him upon the promise made by McLean to 
pay for the wagon, and he (Bencini) was consequently dis- 
charged from all lability on it. Without inquiring whether 
the defendants would not be lable under the first contract, as 
joint partners with Bencini in the purchases with him, our 
opinion is founded on the agreement made by the parties to take 
the wagon and pay the plaintiffs for it. Bencini was a co- 
partner with the defendant in the line of stages running 
(15) between Raleigh and Salisbury, and purchased the wagon 
for the use of the firm. It was by them received and 
used, and, when the partnership was dissolved and Bencini left 
it, we gather from the case that the defendants were about to 
credit him with the value of the wagon. Upon being informed 
by him that it was not paid for, but that the plaintiff had his 
note for it, they agreed to keep the wagon and to pay the plain- 
tiff for it. The contract on which the action is brought is an 
original contract between the parties upon a sufficient consid- 
eration in law. 1 Williams Saunders, 211, note 2; Cooper v. 
Chambers, 15 N. C., 261. The second ground of defense can- 
not be maintained. The promise of one partner to pay a debt 
due by the firm binds all the partners. Adams was present 
when the parties agreed to receive the wagon as partnership 
property and to pay the plaintiff for it. 
Per CurrIaM. Judgment affirmed. 


Cited: Haun v. Burrell, 119 N. C., 547; Satterfield v. Kind- 
ley, 144 N. C., 460. 
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JOSEPHIE CORPENING. ADMINISTRATOR Erc.. v. TE. PP. GRINNELT. 


Where a defendant wishes to avail himself of a certificate of dis- 
charge in bankruptcy, obtained after lis pleas had been entered, 
he inust plead it as a plea since the last continuance. 


AppEaL from the Superior Court of Law of Curroxker, at 
Spring Term, 1846, Pearson, J., presiding 

This was an action of debt upon a promissory note un- ( 16 ) 
der seal, to which the defendant pleaded a certificate of 
bankrup tey. The suit was conmenced in the County Court of 
Cherokee, and the pleas were entered at the June Term, 1844, 
of that court. After a verdict and judgment in favor of the 
plaintiff in the County Court, it was carried to the Superior 
Court, upon the appeal of the defendant, and was tried at the 
Spring Term, 1846, when the defendant produced and read in 
evidence a certificate of his discharge as a bankrupt, granted by 
the District Court of the United States at Wilmington on 4 
November, 1844. The presiding judge was of opinion that the 
defense relied upon could not be urged under the pleas upon the 
record, because the certificate of discharge was not obtained 
until athe they were entered. He held Fave her that the certifi- 
cate of bankruptey ought to have been pleaded by the defendant 
as a plea since the last continuance. 

The plaintiff had a verdict and judgment, and the defendant 
appealed. 


J. W. Woodfin for plaintiff. 
Francis for defendant. 


Battie, J. We entertain no doubt of the correctness of the 
opinion expressed by his Honor in the court below. <A plea 
must be true at the time when it 1s pleaded, and it cannot avail 
the party by becoming so at a subsequent time, but before the 
trial of the issue. If any matters of defense arise after the term 
of the court, when, according to the regular course of practice, 
the party must enter his pleas, he must plead it puis darrein 
continuance, not in bar of the action, but to the further prosecu- 
tion of the suit. Such is clearly the general rule, and the plea 
of a certificate of bankruptcy forms no exception to it. 1 Steph. 
N. Pri., 697, 698; Eden on Bankruptcy, 426; Langmead 
v. Beard, cited in 9 East, 85; Tower v. Cameron, 6 East, (17 ) 
413; 2 Chitty Plead., 427. These authorities relate more 
particularly to the English law of bankruptcy, but they are 
equally appheable to the “Act to establish a uniform system of 
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bankruptey throughout the United States.” For that act merely 


declares, in section 4, that a discharge and certificate, when duly 
obtained under it, “shall and may be pleaded as a full and com- 
plete bar to all suits brought in any court of judicature what- 
ever,” leaving the time and manner of pleading such discharge 
and certificate to be determined by the rules of pleading thereto- 
fore established. The judgment must be affirmed. 

Per Curiam. Judgment affirmed. 


THE STATE vy. ELIJAH PIIIPPS. 


At the common law no trespass on chattels was an indictable offense 
without a breach of the peace; that is, either the peace must be 
actually broken or the act complained of must directly and 
inanifestly tend to it, as being done in the presence of the owner, 
to his terror or against his will. 


AppeaL from the Superior Court of Law of AsHz, at Fall 
Term, 1847, Pearson, J., presiding. 

The indictment is for a forcible trespass in killing a dog, the 
property of James Perry. The jury returned a special verdict, 
which is as follows: The jury find that, on 10 March, 1847, 
near the dwelling-house of James Perry, in the county of Ashe, 

Lugena Ann Perry and Franky L. Perry were in the pos- 
(18 ) session of a dog; that the defendant was approaching the 

house, when the dog rushed at him and attempted to bite 
him; that with much difficulty he kept the dog off, by means of 
his gun; that Lugena and Franky L. Perry, who were a short 
distance from the dog, but not in sight, the view being ob- 
structed by the corner of the house, hearing the dog bark, imme- 
diately came round, and with a stick drove the dog away; that 
as the dog was retiring, and at the distance of about seven steps, 
the defendant fired and killed him in their presence. The jury 
find that the defendant was on good terms with the said Perry, 
the said Lugena and Franky L. Perry, and came to the house of 
Perry on a friendly visit, and at no time, either before, during 
or after the rencounter with the dog, manifested any 1 feeling 
towards the said Lugena and Franky Perry, or attempted in 
any way to intimidate or alarm them; that he carried his rifle 
with which he shot the dog, as is the custom in that county, for 
the purpose of killing such game as he might meet with in pass- 
ing through the mountains; that the said Lugena and Franky L. 
Perry, one of whom was about thirteen and the other about 
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eleven years of age, were much excited and alarmed by the scuffle 
with the dog and the explosion of the gun; that the dog was 
killed against their will, he being a great favorite in the family, 
but he was fierce and in the habit of attacking strangers, both 
abroad and at home, and only to be kept off by a blow with a 
weapon or the call of his master; that Perry and his wife were 
both out in the fteld at work when the dog was killed. Whether, 
according to these facts, the defendant is guilty or not guilty, 
the jury are ignorant and pray the advice of the court. If the 
court be of the opinion he 1s guilty, they find him guilty; if the 
court be of the opinion he is not guilty, the jury find him not 
guilty. 

The court was of the opinion that the defendant was ( 19 ) 
not guilty, and gave judgment for him, from which judg- 
ment the solicitor appealed. 


Attorney-General for the State. 
No counsel for defendant. 


Nasu, J. We see no error in the judgment of the court be- 
low. At the common law no trespass to chattels was an indicta- 
ble offense without a breach of the peace. Not that an actual 
breach must be committed, but something more must be done 
than what amounts to a mere civil trespass, expressed by the 
terms 7 et armas. The peace must be actually broken or the act 
complained of must directly and manifestly tend to it, as being 
done in the presence of the owner, to his terror or against his 
will. In S. v. Mills, 13 N. C., 420, the Court in their opinion 
use the expression “in the presence of the party,” ete. It is 
manifest the owner is meant, for in the succeeding sentence they 
say “where they neither put the owner in fear nor provoke him 
to an immediate redress of his wrongs, nor excite him to protect 
the possession of his chattels, by personal prowess—and none of 
these can happen in the absence of the owner and his family— 
the trespass is not indictable.” The special verdict shows that 
James Perry and wife were absent in the field at work, and it 
does not show that any member of his family was present. 8. v. 
Flowers, 6 N. C., 225. 

Per CurramM. Judgment affirmed. 
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DEN ON DEMISE OF DANIEE JONES v. GEORGE AUSTIN. 


1. If the jury can collect from the testimony thet the description of 
land, levied on by a constable under a justice’s execution. as fully 
identifies it as if the words of the act of Assembly had been 
literally followed, the levy must be pronounced to be good. 


2. Where the return of a constable of a levy on land, under an execu- 
tion from a justice out of court. does not state that there was 
a want of goods and chattels. and the court directs a veinditioni 
erponds, the court must be presumed to have acted right, to have 
acted upon a waiver of the search for goods and chattels. 


AppraL from the Superior Court of Law of Asuz, at Spring 
Term, 1848, Manly, J., presiding. 

This was an action of ejectment, in which the plaintiff’s lessor 
claimed under a sale made by the sheriff, by virtue of a writ of 
venditiont exponas against one Zachariah Osborne, and, on the 
trial, he produced a justice’s judgment against the said Osborne, 
on which an execution was issued and returned to the County 
Court, with the following levy endorsed by the constable: “The 
above execution levied on the lands whereon George Austin and 
Jefferson Osborne now live.” He then produced the record of 
the County Court, showing that an order had been obtained for 
the sale of the said lands, and showed the writ of venditione ex- 
ponas issued thereon, and the sheriff’s deed to him as purchaser. 
He then introduced testimony to prove that the defendant, 
George Austin, and Jefferson Osborne lived upon the Jand sued 

for, at the time when the aforesaid levy was made, and 
(21) that the defendant was in possession when the declara- 

tion was served upon him, it being admitted that he 
claimed under Zachariah Osborne. 

The defendant contended that the levy on the fuses S execu- 
tion was void because it contained an insufficient description of 
the land upon which it was made, and that the County Court 
had no power to make an order for the sale of the land, because 
the constable’s levy did not state that there were no goods or 
chattels to be found; and that for these defects the purchaser 
under the venditioni exponas had acquired no title. The court 
instructed the jury, upon the first point, that if they could col- 
lect from the testimony that the description of the land in the 
levy as fully identified it as if the words of the act of Assembly 
had been literally followed, then the levy would be good; and, 
upon the second point, the court charged that, as the court made 
the order for the sale of the land levied upon, and a writ of 
venditiont exponas issued thereon, the sale made by the sheriff 
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under it was valid, and the purchaser acquired a good title. 
Under these instructions the plaintiff obtained a verdict and 
judgment, and the defendant appealed. 


Gruion for plaintiff. 
Clarke for defendant. 


Bartie, J. We think that the instructions of his Honor were 
correct upon both the pomts made in the cause. Upon the first 
they are fully sustained by the cases of Huggins v. Ketchum, 
20 N. C., 550; Siaith v. Low, 24 N. C., 457, and Morrisey v. 
Love, 26 N. C., 78. And the testimony that the lands levied on 
were in the occupation of the persons mentioned in the levy at 
the time when 1t was made, having satisfied the jury that such 
were as fully identified as if the “words of the act’ had 
been literally pursued, the judgment is not erroneous, ( 22 ) 
and cannot be reversed on that account. 

The instructions upon the second point are equally sustained 
by the principle decided in Burke v. Blhott, 26 N. C., 355. 
There it was held that a judgment of the County Court upon a 
justice’s execution, returned levied on land, under which judg- 
ment there were an execution and sale of the land, precluded any 
collateral inquiry into the regularity of the previous nroceed- 
ings, as, for instance, whether the officer who made the levy and 
return was legally appointed, or whether notice of the levy and 
return had been given to the defendant in the execution, Of 
the same kind is the alleged irregularity in this case, that the 
levy does not set forth that it was made upon the land for want 
of goods and chattels. It is true that when the land 1s not suffi- 
ciently identified in the levy itself, or in the levy sustained by 
extrinsic proof, as in the case of ‘Blanchard +. Blanchard, 25 
N.C., 105, and Morrisey v. Love, cited above, or where the levy 
is not endorsed upon the execution or upon some paper attached 
thereto, as in the case of Dickson v. Peppers, 29 N. C., 427, the 
order of condemnatien made by the County Court will be void, 
because there is no land to which it can properly apply, and 
which the sheriff can be authorized to sell under the writ of ven- 
ditiont exponas. It is also true that when notice is not given to 
the defendant in execution previcus to the motion for the order 
of condemnation, or where the defendant appears and objects 
to the order because the levy shows that it was made upon the 
land without stating for want of goods and chattels, or if any 
of such had been levied on, without showing what has been done 
with them, the orders ought not to be made. Borden v. Smith, 
20 N. C., 27; Henshaw v. Branson, 25 N. C., 298. But when 
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the order is made, then the court must be presumed to have 
acted rightly, to have acted upon an admission or waiver 
( 23.) of notice or a waiver of the search for goods and chattels, 
or of an account of those, appearing to have been levied 
on before the levy was made upon the land. No collateral 
inquiry can then be made into the regularity of the order; that 
is, an inquiry not made in a proceeding instituted by the party 
expressly. for the purpose of having it set aside for irregularity 
or reversed for error. And until thus set aside or reversed, it 
will sustain any right acquired under it, and therefore will sus- 
tain the title of a purchaser at a sale made under an execution 
issuing upon it. 
Per Curram. Judgment affirmed. 


Cited: Chasteen v. Phillips, 49 N. C., 461; Tysor v. Short, 
50 N. C., 282; Overton v. Cranford, 52 N. C., 417. 


FREDERICK DOVER vy. PETER PLEMMONS. 


1. Where a man contracted to work for another for six months, at $8 
a month, and the hirer at the expiration of four months refused 
to pay the hire for those months, alleging that he was not bound 
to pay until the expiration of the six months, upon which the 
laborer refused to work any longer: ITeld, that the laborer was 
entitled to recover for his four months’ work. 


2. When the judge charges, in an action for work and labor done, 
that work done on the land of the hirer “was necessarily bene- 
ficial.” he erred, if he stated that as a principle of law, and if 
he stated it as a matter of fact, he erred, because he had no 
right to state his opinion upon the matter of fact. 


ApprEAL from the Superior Court of Law of Buncomsr, at 
Spring Term, 1846, Pearson, J., presiding. 
This is an action of assumpsit for work and labor 
(24) done. The case is: The plaintiff, in the spring of 1842, 
agreed with the defendant to work on his farm for six 
months, and the defendant agreed to pay him $8 a month for 
his work, one-half in trade and the other half in cash; and the 
plaintiff was to find himself. The plaintiff worked four months, 
at the end of which time he demanded the pay for the work he 
had done, which the defendant refused, insisting he was not 
bound to pay anything until the whole six months’ work was 
done; whereupon the plaintiff refused to work any more. After- 
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wards, in the fall, the defendant agreed, if the plaintiff would 
clear three acres of ground for him, he would take that in the 
place of two months’ work which had not been done under the 
original contract. To this the plaintiff agreed. The three acres 
were marked off and the plaintiff was to clear it by grubbing, 
ete. iAfter the plaintiff had cleared (as he alleged) according to 
contract, he called on the defendant for his pay, who refused. 
This was a short time before the warrant issued in May, 1843. 
It was proved the ground was not cleared agreeably to the con- 
tract in several particulars. The defendant did not fence and 
cultivate it until the spring of 1845; and it was not proved when 
he hauled off the wood or spht up the timber for rails. The 
defendant’s counsel moved the court to instruct the jury that the 
plaintiff could not recover upon the first contract, because he 
did not work the whole six months, nor upon the second, because 
he had not cleared the ground as the contract required; that he 
could not recover upon the common counts, either for the value - 
of his four months’ work or for the value of what work he had 
done in the clearing, for his right to compensation in regard to 
each was made to depend upon the clearing being done aecord- 
ing to contract, which was not proven, or upon its being received 
or used by the defendant, as to which there was no proof 
until after the action was brought. ( 25 ) 

The presiding judge charged the jury that the plaintiff 
could not reeover upon the first or second contract, not having 
performed his part of either; that, taking the first contract, un- 
connected with the second, although the time of service was six 
months, yet, as the plaintiff was to be paid $8 per month, the 
defendant had no right to refuse to pay any part until the ex- 
piration of the whole time, and the demand of the plaintiff for 
his four months’ service having been refused, he would have had 
the right to consider this refusal as a w rongful act of the de- 
fendant, which put an end to the contract, and gave him a right 
to sue for what was due him for the four months’ work; that, 
taking the two contracts together, the effect of the second was 
to substitute the clearing of the ground in the place of the two 
months’ work which was unperformed; that the plaintiff had 
a right to recover the four months’ service which he had per- 
formed, although he had not made the clearing according to the 
contract; and also whatever his work was reasonably worth to 
the defendant, ete. 

The court believed the distinction to be that where work is 
done, but not in comphance with the contract, and the work 
may or may not be of benefit to the party, no action will lie for 
the value until it is accepted or some use made of it; but where 
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the work, being in and upon the land of the party, as in this 
case, must necessarily be of some benefit, as soon as it is done, 
there the law implies a promise to pay its value, ete. 

Verdict and judgment for the plaintiff, and appeal. 


JW. Woodfin for plaintiff. 
V. W. Woodfin for defendant. 


Nasu, Jd. The plaintiff’s declaration contains several counts— 
the first, upon a special agreement, and one for work and 
( 26) labor done. We concur with his Honor in that portion 
of his charge wherem he instructs the jury that the plain- 
tiff is entitled to recover for the four months’ labor performed 
by him, but we differ with him as to the law governing the serv- 
ices as to the clearing. The charge upon that pont is, “that the 
work being rendered in and upon the land, was necessarily bene- 
ficial to the owner.” This is a novel principle to us. We do not 
perceive why its being done in and upon the land must render it 
necessarily beneficial to the owner. Many cases might be put 
in which it would not be. One i As in the instance put by Justice 
Le Blane in Baston v. Butler, 7 East, 479. A carpenter is em- 
ployed to build a house upon ie land of another; he does build 
it, but it falls down the day after it is delivered. Another case 
will afford a familiar instance of the want of correctness in the 
principle stated. A ditcher is emploved to dig ditches to drain 
a particular piece of land; he does the work, but in a manner so 
unscientific that 1t does not drain the land at all, but, on the 
contrary, renders the ground more wet by conducting water to 
it, instead of taking it ‘off. Where is the benefit to the owner of 
the land in either case? Yet the work was done in and upon 
the land, and in the latter case the land must be drained by 
ditching before it can be used. 

The proposition, then, is not true. If it was intended to in- 
struct the jury that he law implied that the work so done on 
the land was therefore beneficial, we answer, we know of no 
such principle of law. If it was intended to instruct them that 
such was the fact, then his Honor invaded the province of the 
jury. And in either case the charge is erroneous. In an action 
upon a special agreement, the plaintiff must show that he has 
performed the work as specified, or he cannot recover, either 

upon the special contract or upon a count for work and 
(27) labor done; but if the work, when done, is received or 
used by the defendant, and he thus derives a benefit from 
it, he must pay pro tanto for it. Tf the defendant refuses to 
receive the work because of its insufficiency or because of a 
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deviation, the plaintiff cannot recover upon a quantum meruit. 
Hillis v. Hamlin, 3 Taunton, 52; 1st Leigh, 77. In this case the 
clearing of the land was substituted for the two months’ work 
not performed under the first contract. And it is admitted that 
the clearing was not done in the manner stipulated, and that 
the defendant had not received or used it at the time the action 
was brought, nor for nearly two years after. 

We regret sending the case back to another jury. The plain- 
tiff is clearly entitled to recover for the four months’ service 
performed by him, but nothing for the clearing. 

Per Curram. Judgment reversed, and a renire de novo 
awarded. 


Cited: Byerly v. Kepley, 46 N. C., 38; Simpson rv. BR. R., 
112 N. C., 708; Divon v. Gravely, 117 N. C., 86. 


CASES AT LAW 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT 


NORTH CAROLINA 


AT MORGANTON. 


AUGUST TERM, 1849. 


THE STATE v. JAMES RAY, Snz., ET aL. 


The statement of the case by the presiding judge is, in our practice, 
a substitute for a bill of exceptions, which sets forth the errors 
complained of. If no such statement accompanies the appeal, and 
no error appears on the record, the judgment will be affirmed. 


ApprreaL from the Superior Court of Law of Asus, at Fall 
Term, 1848, Moore, J., presiding. 


Attorney-General for the State. 
No counsel for defendants. 


Nasu, J. This Court is a court of errors to rectify ( 30) 
errors in law, and it is a settled rule to affirm every judg- 
ment appealed from which is not erroneous. The statement of 
the case by the presiding judge is, in our practice, a substitute 
for a bill of exceptions, which sets forth the errors complained 
of. If no such statement accompanies the case, it is our duty 
to pronounce such judgment upor the record as the court below 
ought to have done. No such statement accompanies this case. 
We have looked through the record carefully, and perceive no 
error init. The judgment below, not being shown to be erro- 
neous, must be considered correct in point of law, and must be 
affirmed. 

Per Curiam. Judgment afiirmed. 


Cited: Brown v. Kyle, 47 N. C., 448; S. v. Leitch, 82 N. C., 
539; S.v. Powell, 94 N. C., 923; Walton v. McKesson, 101 N. 
C., 486; S. v. Davis, 109 N. C., 811; S. v. Lawson, 123 N. 
C., 743. 
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THE BUNCOMBE TURNPIKE COMPANY v. AMBROSE MILLS. 


Under the charter of the Buncombe Turnpike Company tolls are only 
demandable at the gates erected on the road. Therefore, a per- 
son who passes on the road from one point to another, between 
which there are no gétes, is not liable for any toll. 


AppraL from the Superior Court of Law of Buycomne, at 
Fall Term, 1848, Manly, J., presiding. 

The action was brought to recover certain tolls alleged to be 
due from the defendant for passing on the plaintiffs’ road and 
through a tollgate erected thereon. 

Lhe company was incorporated in 1824 for the purpose of 

making a turnpike road from the Saluda Gap, then in 
(31) Buncombe County, and on the South Carolina line, by 

Asheville, and other designated points to the Tennessee 
line. Among the provisions of the charter are the followi a 
That the company may demand and receive certain tolls 
some convenient tollgates to be by them erected, not nearer ae 
ten miles to each other—among which are tolls on travelers 
on horseback and on horses without a rider; that as soon as any 
part of the road, not less than ten miles in extent, should be 
made, the company might erect a tollgate thereon and collect 
one-seventh of the whole tolls imposed by the act, and in like 
proportion for a greater extent of road: that if any person shall 
refuse to pay the tolls at the time of offering to pass the place 
designated for their collection and previous to passing the same, 
the toll-gatherers may refuse such persons a passage; and that 
if such persons shall pass or drive through withont paying the 
toll, he may be proceeded against before any tribunal having 
jurisdiction; that the road shall be a public highway, free for 
the passage ‘of all persons, animals and carriages, on payment 
of the tolls imposed by the act; and that no gate shall be erected 
within three miles to the south of Asheville. 

The road was constructed through the whole line mentioned 
in the act, being, it is said, about seventy-five miles in length. 
Three tollgates were erected on it, of which one was near each 
extremity; and the third about midw av of the road. being a 
short distance west of Asheville, and, by a resolution of the 
company, the tolls allowed by the charter were pavable at each 
of the gates in equal proportion. The defendant was passing, 
with a number of horses, from Tennessee into North Carolina, 
and, with a view to avoid paying tolls on the turnpike, he tray- 
eled by other roads in the State, ‘eenerally running nearly paral- 
lel to the turnpike, and at one point approaching it within half 
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a mile, and he did not touch the turnpike before it reached 
Asheville ; but, at that place, the defendant got on the 
turnpike, "thus avoiding the gate near it, and he then ( 32 ) 
traveled on the tur npike to the southeast about ten miles, 

when he was arrested, in this action, for the tolls alleged to be 
due at the middle gate. Upon the ‘general issue pleaded, the 
presiding judge ruled that the plaintiff could not recover, and 
from a nonsuit there was an appeal. 


V. W. Woodfin for plaintiffs. 
Edney for defendant. 


Rurrin, C. J. The Court is of opinion that the judgment 
should be affirmed. As the case is stated, it seems to have been 
the object of the suit to recover the one-third of the toll which, 
according to the resolutions of the company, was demandable 
at the middle gate, if the defendant had passed through it; but 
the claim, in that form, is not sustained by the facts, since the 
defendant did not pass through that gate, nor, indeed, enter the 
road until he reached Asheville, which is to the east of that gate. 
As he did not use the road west of Asheville, it would seem the 
defendant could not, upon any principle of justice, be charge- 
able for toll between the gate near that place and the western 
termination of the road. It was admitted in the argument that 
such is the law in respect to a person who, bona fide, came to 
Asheville, in the first instance, on business at that place, for 
example. But it was contended that the defendant practiced a 
fraud upon the company by traveling his way in the immediate 
vicinity of this road until he got beyond the middle gate, and 
then entering the road, because, ther eby, he avoided paying two- 
thirds of the toll and was enabled to use one-half of the road 
upon paying one-third of the toll, if he went to the third gate, 
and without paying anything if he went off the road before 
getting to that gate. The Court, however, cannot view the 
subject in that light. By refraining from going on the 
turnpike between Tennessee and Asheville, the defendant (33 ) 
was guilty of no fraud on the company, but was only 
exercising his own legal right. The law compels no one to use 
the road, but only gives the company the right to a toll from 
those who do use it. Every one is free to travel such ways 
as he may choose and find; and it is naturally to be supposed 
that he will go on those which are common, unless he find it 
to his advantage to travel on the turnpike, even at the expense 
of the tolls. Then the defendant neither used the road nor was 
bound to use 1t; he incurred no liability for tolls at the gate 
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west of Asheville or between it and Tennessee. If, indeed, the 
defendant had traveled the road from the Tennessee line to Ashe- 
ville, going off, when near a gate, and re-entering the road on 
the other side of the gate and out of sight of it, as a trick to 
avoid paying tolls by not passing through the gate literally, 
while he had the benefit of the road, the consequence might, 
perhaps, as it seems manifestly just that it should, be different. 
But here that point does not arise, as the defendant was not on 
that part of the road at all, and it could not be the intention 
of the act that the citizen should, in any case, be liable for tolls 
in respect of a section of the road on no part of which he trav- 
eled. Up to the middle gate, then, we think that the defendant 
did nothing on which a demand for tolls arose to the plaintiff. 
It was, however, contended further that tolls pro rata are due 
for the distance which the defendant actually traveled, and that 
the jury should have been allowed to apportion them. It would 
seem to be a sufficient answer to that position that the plaintiff 
did not ask to have the case thus put to the jury, as the claim 
was specifically for the tolls demandable at the middle gate, 
namely, one-third of the whole tolls. But without adverting to 
that matter, we think that the company cannot apportion the 
toll, so as to recover in an action what they could not 

(34) demand on the road on pain of refusing passage to the 
traveler; for, although it be generally true that indeb- 

tatus assumpsit will lie for the value of a benefit derived by 
one from the labor or property of another, yet the present case 
is unaffected by that principle. The demand of the plaintiff 1s 
not one of the kind supposed. It is not founded on a quantum 
meruit or quantum valebat, but it is for certain specific tolls, 
which are demanded by virtue of a grant of the franchise to the 
plaintiff as a corporate body. The tolls cannot, on the one 
hand, be diminished by showing that they are more than a just 
compensation for the service. So, on the other hand, no higher 
or other compensation can be claimed than in the form of the 
tolls granted and demandable and payable at the places and in 
the manner specified in the grant. The question, therefore, 
turns upon the terms of the charter, and from the parts of that 
instrument set forth in the case it seems clearly to have been 
the intention of the Legislature that the company should not 
be entitled to claim tolls but at the gates and tollhouses erected 
for that purpose. The grant is that tolls may be demanded at 
convenient gates, which are to be situated at the pleasure of the 
company, provided that one shall not be erected within three 
miles of Asheville, and that one gate is not within ten miles 
of another; and there is no authority expressed for taking tolls 
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at any point between two gates. Indeed, the implication is 
strong that tolls cannot be demanded at such intermediate 
points. The express provisions quoted, that tolls may be ex- 
acted at tollgates and that the gates shall not be within ten 
miles of each other, of themselves create that implication. It 
would be most inconvenient that a traveler passing a few miles 
along the road, who finds no person on it to whom he may make 
payment, should be subject to a toll for that distance, since, 
upon the general rule, he would be obliged to seek his creditor, 
the officer of the company, where he could be found, and 

make payment or be subject to an action and its costs. ( 35 ) 
The meaning is that the tolls should be paid on demand, 

at certain points on the road, as they arise, and in order to give 
notice of those points the charter requires that they should be 
“designated” by “convenient tollgates.” Furthermore, it is to 
be observed that the tolls payable at each gate are not in pro- 
portion to the distance the party may have traveled or may in- 
tend to travel along the road. Provisions of that kind would 
give rise to innumerable frauds and controversies. On the con- 
trary, the tolls are to be apportioned according to the distances 
at which the tollgates are from each other. It was only after 
the road was made for ten miles that a gate could be erected; 
but, after it was erected, one-seventh of the whole toll was de- 
mandable at that gate, without reference to the inquiry whether 
the person came over all or only one of the ten miles, and the 
same rule is declared as to the proportion of tolls for any greater 
extent of road. Hence the tolls are not only demandable at the 
gates, and there only, but they appear to be given for passing 
through the gates respectively. If, for example, a traveler come 
to a gate, and be refused a passage because he cannot or will 
not pay the toll, there is nothing to prevent his turning back 
without making any payment. The charter 1s express that the 
road is a public highway for all persons who pay the tolls 
imposed, and hence there can be no pro rata toll demanded 
where there is no gate. That is further deducible from the 
clause which forbids the erection of a gate within three miles 
of Asheville, which could have been inserted only upon the idea 
that no toll was due but at and passing a gate, and was no doubt 
intended, upon that supposition, to afford the opportunity to all 
persons, without paying toll, to go on the turnpike far enough 
to reach the several common and free roads which branch 

off east or west from it within that distance. The in- ( 36 ) 
ference is plain that one who does not pass through the 

gate, but goes out of the road between two gates, is not liable 
for any toll. Such, too, as we are informed by the counsel on 
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both sides, has been the construction of the charter which has 
been acted on by the company throughout its existence, this 
being the first instance in which a claim has ever been set up for 
a pro rata toll for passing from one point to another on the 
road between which there was no gate. This construction pro- 
duces but little loss to the company, as they have it in their 
power, if found to be worth the expense, to increase the number 
of gates to seven. That number would be sufficient for all the 
purposes within the purview of the act, as the inhabitants of 
Buncombe, who alone may be expected frequently to travel 
short distances on the road, are entirely exempted from tolls, 
and the Legislature did not mean that other travelers should 
be harassed with the delays and vexations at turnpike gates 
oftener than every ten miles; these gates, however, are about 
thirty-five miles apart, and it was consequently the effect of the 
plaintiff’s own omission that the defendant was put under no 
obligation to pay tolls for the portion of road over which he 
passed. 
Per Ccurram. Judgment afliirmed. 


( 37 ) 


DEN ON DEMISE OF SAMUEL SMITII v. LEWIS FORE. 


1. Where a vendifioni erponas Nas issued and the land mentioned in 
it has been sold, another venditioni erponas cannot issue, but if 
it does, it is invalid and the purchaser under it acquires no title. 
The proper execution, if a balance of the judgment is unpaid, is 
a fi. fa. 

2. Where a defendant in an execution is sued in ejectment by the 
purchaser under that execution, he is not prevented from con- 
testing the right to recover, unless the execution was a valid one. 


Apprat from the Superior Court of Law of Buncompnz, at 
Special Term in July, 1849, Caldwell, J., presiding. 

On the trial of this ejectment the lessor of the plaintiff offered 
in evidence a judgment of a justice of the peace, at the instance 
of one Poor, against the defendant, an execution thereon and a 
levy on land endorsed, then a memorandum on the docket of 
the County Court, in these words, “Order of condemnation,” 
then a venditiont exponas and a sheriff’s deed, and proved the 
defendant in possession. In behalf of the defendant it appeared 
that the said tract had been sold, some time before the sale of 
the lessor, under a venditione exponas that had previously issued 
on the same judgment and proceedings, and had been purchased 
by one John Davis, to whom the sheriff had executed a deed for 
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the said land of older date than that under which the plaintiff 
claimed. [For the defendant it was insisted that the second sale 
was void. Other points were made, but it is not necessary to 
state them. 

A verdict was taken for the plaintiff, subject to the opinion 
of the court. It was agreed that the verdict should be set aside 
and a nonsuit entered in case the court should be with the de- 
fendant on the questions reserved, or either of them. The court 
directed the verdict to be set aside and a nonsuit entered, 
from which judgment the plaintiff appealed. ( 38 ) 


J. W. Woodfin for plaintiff. 
Avery for defendant. 


Pearson, J. It is only necessary to notice one objection, as 
that, is fatal to the plaintiff’s right to reeover. The lessor is a 
purchaser at a sheriff’s sale, under a venditiont exponas, issuing 
upon a constable’s levy. The land had been before sold under 
a venditiont exponas issuing upon the same levy, and one Davis 
had become the purchaser and taken the sheriff’s deed. This 
rendered the levy functus officut, and there was no authority to 
issue the second venditioni exponas under which the lessor pur- 
chased. As the price given by Davis did not satisfy the debt, 
a judgment might have been taken in the County Court, upon 
which a fiers facias might have issued. 

The principle that the debtor is not at liberty to resist the 
recovery in ejectment by the purchaser at a sheriff’s sale, does 
not apply, because the lessor has not shown himself to be a 
purchaser within the meaning of that rule. Such a purchaser 
must show a valid execution. The lessor has failed to do so in 
this case, and is not entitled to the rights of a purchaser at a 
sheriff’s sale. 

Per Curiam. Judgment affirmed. 


Cited: Smith v. Fore, 46 N. C., 490; Peebles v. Pate, 86 N. 
C., 440; 8. ¢., 90 N. C., 353, 4. 
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THE STATE vy. AMOS L. RAY Et At. 


1. The offense of forcible trespass must be charged as being done with 
a strong hand, “manu forti,” which implies greater force than is 
expressed by the words “vi ct armis.” 

2. To constitute the offense there must be a demonstration of force, 
as with weapons or a multitude of people, so as to involve a 
breach of the peace, or directly tend to it, and be calculated to 
intimidate or put in fear. 


AppgeaL from the Superior Court of Law of Yancey, at 
Spring Term, 1849, Bailey, J., presiding. 

The defendant was indicted for a forcible trespass in seizing 
and, with a strong hand, taking out of the possession of one 
David Byrd a certain promissory note, then in the lawful pos- 
session of the said David Byrd. The jury found a special ver- 
dict, as follows: That the defendant had executed a promissory 
note for $100, payable to William Ray, and by him endorsed to 
Samuel Fleming; that Samuel Fleming placed that note in the 
hands of a constable for collection; that the constable served 
a warrant on the defendant and cited him to appear before 
David Byrd, a justice of the peace for Yancey County; that 
the note was delivered to David Byrd, the magistrate, and was 
in his possession when the defendant asked him to let him look 
at it; that David Byrd handed the warrant, with the note in- 
closed in it, to the defendant; that the defendant shook the note 
out of the warrant and slipped it into his pocket; that Byrd 
immediately requested the defendant to return the note to him; 

that the defendant refused to return the note, saying he 
(40) did not have it; that the said note was obtained from 
the said Byrd by the defendant through stratagem and 
fraud, to prevent the said Byrd from getting Judgment against 
him upon the said note. And the jury refer the question to — 
the court, whether in law the defendant is guilty or not guilty. 

The court was of opinion with the defendant and gave judg- 
ment for him, from which judgment the solicitor for the State 
appealed. 


Attorney-General for the State. 
J. W. Woodfin for defendant. 


Pearson, J. We concur with his Honor below, that the 
defendant is not guilty of forcible trespass. That offense must 
be charged as being done with a strong hand, “manu fort,” 
which implies greater force than is expressed by the words “ve 
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et armas.’ There must be a demonstration of force, as with 
weapons, or a multitude of people, so as to involve a breach of 
the peace or directly tend to it and be calculated to a 
or put in fear. 8S. v. Flowers, 5 N. C., 254; 8. v. Fisher, 1 
N.C. 8073S. 4: Mills, 13 N, C., 420. The jury find that the 
defendant obtained the note from Byrd by stratagem and 
“fraud.” This resembles larceny more than forcible trespass. 
The Court thinks there should be judgment for the defendant. 
Per Curiam. Ordered to be certified accordingly. 


Cited: S. v. Covington, 70 N. C., 74; Coates v. Wilkes, 94 
N. C., 178; 8S. v. Hawkins, 125 N. C., 691. 


(41) 
BARNOT FULBRIGHT vy. JAMES McELROY. 


When a witness has been summoned to attend at court, though a ver- 
dict may be rendered in the cause, yet if a new trial is granted 
he is bound to attend the subsequent terms until a final decision, 
without a new subpcena. 


AppEAL from the Superior Court of Law of Haywoop, at 
Fall Term, 1848, Manly, J., presiding. 

This was a sctre facias against a defaulting witness, to which 
he pleaded that he had not been summoned. Upon the trial 
the case appeared to be this: The plaintiff had brought an 
action against one Dillard, and the defendant was duly sum- 
moned as a witness in his behalf. He regularly attended at the 
different terms of the Superior Court of Haywood, where the 
action was pending, up to the Fall Term, 1847, when the cause 
was tried and a verdict rendered. Subsequently, at the same 
term, the verdict was set aside and a new trial granted. At the 
Spring Term, 1848, the witness, the defendant in this scire 
facias, was called, and, failing to appear, a judgment nzsz was 
rendered against him for the penalty of $40, given by the act 
of the General Assembly. This sctre factas was issued to the 
defendant to show cause why final judgment should not be ren- 
dered against him. A verdict and judgment were rendered for 
the plaintiff, and the defendant appealed. 


Henry for plaintiff. 
Edney for defendant. 
41 


IN THE SUPREME COURT. [32 


fp] i i i A 


HENSON v. EDWARDS. 


i 


(42) Nasu, J. We perceive no error in the judgment ap- 
pealed from. The defendant alleges that after the trial 
and verdict at the Fall Term, 1847, he was not bound to attend 
until resummoned. The statute which gives the penalty against 
a witness, duly summoned, for not attending the terms of the 
court, also points out his duty. It declares he shall appear and 
continue to attend, “from time to time, until discharged either 
by the court or the party at whose instance he is summoned.” 
The plea is, the defendant was not under subpoena; the case 
states he was summoned. It is pretended he was actually dis- 
charged, either by the court or the plaintiff at whose instance 
he was summoned; but it is insisted that, by the verdict, the 
case was out of court and the witness legally discharged. The 
premises not being correct, the conclusion from them cannot 
be sound. By the verdict, the cause was not out of court, and 
while the term continued it was in the power of the court to 
reinstate it, as 1t was before the trial; and after the new trial 
was granted it was, to every intent, the same cause, and the 
defendant was bound to take notice of it and attend under his 
subpeena until duly discharged. This principle has been con- 
sidered settled ever since the case of Sweany v. Hunter, 5 N. 
C., 180, tried in 1808, upwards of forty years since. 
PrR CURIAM. Judgment affirmed. 


(43 ) 
ALLEN HENSON y. PHILIP W. EDWARDS. 


1. An officer who has an execution is bound to levy it on the prop- 
erty he finds in the defendant’s possession, unless he knows or 
has reason to believe that it does not belong to him, or is by law 
exempted from execution. 


2. An officer having an execution, levied on a gun belonging to the 
defendant and sold it: Held, that, not knowing or haying good 
reason to believe that it was used by the defendant for mustering, 
and therefore exempt from execution, he was not Hable to him 
for taking and seizing the gun. 


3. It was the duty of the defendant in the execution to have informed 
the officer, before the sale, that the gun was kept for the purpose 
of mustering. 


AprraL from the Superior Court of Law of Haywoop, at Fall 
Term, 1848, Manly, J., presiding. 

In this action the plaintiff declared in trover for a rifle gun. 
The defendant pleaded the general issue. The evidence was 
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that the gun was the property of the plaintiff and kept by him 
as arms for muster. There was no evidence of any knowledge 
on the part of the defendant of the purpose for which the gun 
was kept, but, being a constable of the county, and having a 
valid justice’s execution against the goods, ete., of the plaintiff, 
he levied the same on the gum and § sold it. 

The defendant contended that trover would not he, and there 
was a verdict of the jury for the plaintiff, subject to the opimion 
of the court upen that poimt. 

The court being of opinion that the action could not be sus- 
tained, directed a nonsuit in conformity to an agreement be- 
tween the counsel, and from this judgment the plamtiff ap- 
pealed. 


Edney for plaintiff. 
I'itegerald for defendant. 


Nasu, J. The judgment of the court in this case must be 
affirmed; the plaintiff cannot sustain his action. The 
eun in question was the property of the plaintiff, and ( 44 ) 
was levied on and sold by the defendant, who was a con- 
stable, to satisfy an execution in his hands. The gun was kept 
by the plaintiff to enable him to comply with the requisition of 
section 6, chapter 73, Revised Statutes. At the time of the levy 
and sale the defendant was ignorant of the fact. All of a man’s 
property, both real and personal, is subject to.an execution and 
liable to be sold to pay his debts, except such portion of it as 
may be exempted by some special law. And an officer, having 
an execution in his hands, is bound to levy it on such personal 
property as he finds in the possession of the defendant in the 
execution, unless he knows or has good reason to believe that 1t 
is not his property, or is protected by the law. The defendant 
in this ease, like every other citizen, was bound to know the law, 
that a man’s arms for muster are exempt from execution; but 
he was not bound to know that this was the only gun owned by 
the plaintiff, and, if he owned others, that this particular one 
was used by him for the purpose of mustering. The law ex- 
empts from execution “one bed and its necessary furniture, one 
wheel and cards, one loom, working tools and arms for muster, 
one bible and testament, one prayer-book, and all necessary 
school books.” Rev. St., ch. 58, sec. 1. How can the officer 
know, for instance, what school books are reserved and what are 
necessary, unless he is informed by the owner, or he otherwise 
eomes to the knowledge of the fact, either at the time he makes 
his levy or at some time before the sale? The execution pro- 
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tected the defendant from being, in this case, a trespasser in 
levying on the gun, and his sale, in ignorance of the fact for 
what purpose it was kept by the defendant in the execution, 
constituted no conversion, without which the action cannot be 
maintained. It was the duty of the plaintiff, if he 
(45 ) wishes to avail himself of the law, to have informed the 
officer, before the sale, of the fact that the gun was kept 
for the purpose of mustering, and demanded its restoration. 
Per Curiam. Judgment affirmed. 


Cited: Thompson v. Berry, 65 N. C., 484. 


THE STATE To THE USE or H. N. BRITTAIN vy. IRA D. 
FARMER ET AL. 


The person to whom the money is due on a Claim put into the hands 
of a constable for collection should be the relator in an action 
brought on the official bond for a breach of his duty in relation 
to such claim, and not the agent of such party, though the claim 
had been first put into his hands, he being a constable, and hav- 
ing transferred it for collection to the person sued. 


Appear from the Superior Court of Law of Haywoon, at Fall 
Term, 1848, Manly, J., presiding. 

This was an action brought by the relator upon the bond of 
the defendant, Ira D. Farmer, given upon his appointment to 
the office of constable in March, 1847, with the other defend- 
ants as sureties. The breaches of the bond assigned by the 
plaintiff were: First, want of diligence; second, failure to pay 
over; third, failure to return papers. Pleas, conditions per- 
formed and not broken. 

The evidence was that, soon after the appointment of Farmer 
as constable in the county of Haywood, the relator, H. N. Brit- 

tain, who was also a constable in the same county, placed 
(46 ) in the former’s hands a number of judgments for collec- 

tion, and took a receipt in the following form, to wit: 
“3 April, 1847, received of H. N. Brittain the following judg- 
ments to collect or return, as the law directs” (mentioning a 
number of them), and signed, “I. D. Farmer, Cons.” It was 
also proved that the evidences of debt upon which those judg- 
ments were obtained were put by the owners of them into the 
hands of Brittain for collection, as a constable, and that he at 
no time had or claimed to have any beneficial interest in any of 
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them. It was also proved that, before the bringing of this suit, 
he had assigned over all fees due to him on those judgments to 
Wilham Welch, one of his creditors. There was evidence of 
the collection and payment over to the plaintiffs in the judg- 
ments and persons owning them, of a considerable number of 
them, and evidence also as to the solvency and insolvency of the 
others. 

The court instructed the jury, upon this state of facts, that 
the relator, Brittain, could not maintain a suit on the bond of 
the defendants, upon the relation of any one, he (Brittain) 
being in no sense an injured or aggrieved person within the 
meaning of the statute. 

The relator excepted to these instructions, and, a verdict be- 
ing rendered for the defendants, appealed from the judgment 
thereon. 


Fitzgerald and J. W. Woodfin for plaintiff. 
Bynum and Henry for defendants. 


Prarson,J. The case was well argued for the plaintiff. But 
the argument failed to convince us that the judge below erred 
in holding that Brittain was not the proper relator. It is true, 
the action should be upon the relation of the person who made 
the contract with the officer. But we think the contract was 
made by the owners of the judgments, through the agency of 
Brittain. The case states “that the papers upon which 
the judgments were rendered had been put in the hands ( 47 ) 
of Brittain, to collect as constable, and he at no time had 
or claimed to have any beneficial interest in the judgments.” 
His agency, therefore, was disclosed, and it is.the same as if the 
receipt had been “Ree’d of A. B. C., ete., by the hands of Brit- 
tain, the following judgments to collect,” ete. 

It is urged, however, that the receipt is not so worded. We 
admit that the receipt, as written, is prima facie evidence that 
the contract was made with Brittain, and that the judgments 
were to be collected for him. But they show upon their face 
that they do not belong to them. He executed the warrants as 
constable. The receipt is not conclusive evidence of the con- 
tract. It may be shown, as was done in this case, with whom 
the contract was really made, and that Brittain at no time 
claimed to be the party really interested. 

Again it is urged that, as collecting agent of the creditors, 
Brittain had no authority to put the judgments into the hands 
of another constable, and that, at all events, his agency deter- 
mined when his office of constable expired, so that by putting 
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the judgments into the hands of another constable, he became 
responsible to the creditors, and cannot, in any point of view, 
be considered as doing so as their agent; and hence he should be 
allowed to recover in this action to enable him to meet his own 
hability. The creditors are not bound by this act of assumed 
agency on the part of Brittain. They have their election to 
hold him responsible or to ratify his act and look to the present 
defendants. Some of them have received their money from the 
defendants. This ratifies the act, and as to their judgments the 
plaintiff clearly has no cause of action. Others have not re- 
ceived their money. If they recover from Brittain he will then 
have to look to the defendants, because that will be a disaffirm- 
ance of his agency, and he will then stand in the same 
( 48 ) relation to the defendants as if he had claimed the judg- 
ments as his when he put them into the defendants’ hands 
for collection. But Brittain had not been held responsible by 
any of the creditors at the time this action was brought. He 
had sustained no damages, and of course was not “the party 
injured” or “the person to whom the defendants were bound to 
pay.” Indeed, it would be unsafe for the defendants to pay 
him; for should the creditors ratify the contract made by Brit- 
tain for them, and sue them, they could not protect themselves 
by showing a payment to Brittain, and, should he be insolvent, 
would be without remedy. For ratifying Brittain’s act in put- 
ting out the papers for collection would not confer upon him 
a right to receive the money, nor could the creditors, if Brittain 
did receive the money, hold the sureties lable on that account. 

It was also contended that Brittain, being entitled to the costs 
upon the judgmenjs for serving the warrants, and his assign- 
ment to Welch not affecting his right to sue, the nonsuit was, 
for that reason, improper. 

Brittain’s right to sue, if he had any, was not affected by the 
assionment to Welch, because his claim against the constable 
could not, in law, be assigned. S. v. Lightfoot, 24 N. C., 310. 
But the other proposition, although plausible, cannot be main- 
tained. Brittain was not entitled to the costs so as to give him 
an interest in the judgments. They were in favor of the 
respective creditors, not only as to the debts, but also as to the 
costs. By the contract the constable undertakes to collect and 
the creditor 1s bound to pay him his costs. According to com- 
mon usage, the costs are not demanded of the creditor until 
after judgment. Then, if the debtor is not able to pay, the costs 
are required of the creditor. But the judgment is in favor of 
the creditor for the costs, as well as the debt, upon the supposi- 
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tion that they have been paid by the creditor. There is not a 
divided judgment, in favor of the ereditor for the debt and the 
constable for the costs. It follows that the nonsuit was 
proper, Brittain not being interested in the judgments, ( 49 ) 
even to the amount of the costs. 

Per CurRIAM. Judgment affirmed. 


Cited: Garrow v. Maxwell, 51 N. C., 5381. 


THE STATE on THE RELATION oF REBECCA MOODY v. B. F. 
GOODE. 


On the trial of an issue in the case of bastardy, under the act of 
1886, Rev. St., ch. 12, sec. 4, the examination of the woman be- 
comes full proof of the fact of paternity. and the jury is bound 
so to find, unless the defendant shall show the fact not to be so, 
and this he can do only by proof of impotence or nonaccess at 
such time as by the law of nature he could be the father. Evi- 
dence to show the improbubility of his being the father is inad- 
missible. 


AppraL from a Superior Court of Law of CieveLann, at 
Fall Term, 1848, Manly, J., presiding. 

This is a preceednie under the act of 183 36, commonly called 
the bastardy act, instituted to subject the defendant to the main- 
tenance of the bastard child of Rebecca Moody, as the father of 
it. On the trial of the issue the State read to the jury the ex- 
amination of Rebecca Moody and rested its case. The defend- 
ani, then, as material and pertinent to the maintaining of the 
negative of the issue and rebutting the prima facie case made by 
the State, offered to prove that Rebecea Moody was a woman of 
bad char acter : that she lived in the house of her sister 
and brother-in-law, to whom she had borne several chil- ( 50 ) 
dren, and was in the habit of sexual intercourse with 
him; that the relator had, in conversation with divers persons, 
declared that the defendant was not the father of her child, and 
that the defendant was a man of good character. All this testi- 
mony was rejected by the court on the ground of its incompe- 
tence, as being immaterial in sustaining ihe issue on the part of 
the defendant. There was a verdict for the State, and the de- 
fendant appealed. 


Attorney-General for plaintiff. 
Bynum for defendant. 
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Nasu, J. We had thought, and are still of opinion, that the 
questions raised in this case were settled in that of S. v. Patton, 
27 N. C., 180. There it was held that, although the examina- 
tion of the woman was in itself, upon the trial of the issue, but 
prema facie evidence that the defendant was the father of the 
child, yet in the absence of testimony showing that he was not, 
it is conclusive of the fact, and the jury is bound in law to find 
accordingly; that the issue is given to the defendant on his de- 
mand and is emphatically his issue, and though he maintains a 
negative in its Investigation, he is the actor, and is bound to 
prove that he is not the father; and, to do that, it is not sufli- 
cient for him to raise a doubt upon the question. We have heard 
nothing, upon the present occasion, to shake our confidence in 
the correctness of that decision, and, if it be sound, his Honor 
- committed no error in rejecting the evidence offered, because it 
was Immaterial to the establishment of the issue which the de- 
fendant had undertaken to affirm, and, at farthest, could but 
raise a doubt as to the fact, for it might be all true and still the 
defendant be guilty. It has been urged, however, that such testi- 

mony was received by the judge below, who tried Patton’s 
(51) case, and its reception sanctioned by this Court. Upon 

that occasion the testimony was admissible, not for the 
purpose of contradicting the examination, but of impeaching 
the oral testimony of the woman herself, who was examined as 
a witness in the cause. But another answer is, that it was re- 
ceived without objection, and his Honor, the presiding judge, 
left no doubt in what light he received it, by stating to the jury 
that even supposing her credibility on the trial to have been 
weakened or destroyed, “that did not show that he (the defend- 
ant) was not the father of the child.’ But on examining the ex- 
pression relied on, used by this Court, it will be found to apply, 
not to the reception of the testimony, but to the charge of his 
Honor. It has again been urged that the opinion in Patton's 
case 1s not sound, for two reasons: first, because it takes away 
from defendants the protection provided for them by the act of 
1836. In this, as in any other case, it is our duty to give such a 
construction to a statute as will carry out the intention of the 
Legislature. One of the rules by which this intention is to be 
ascertained is the mischief to be remedied. As the law stood 
upon the passage of the act of 1814, the paternity of a bastard 
child was ascertained and fixed by the examination of the 
woman; so much so that if the child, when born, should prove to 
be black, the defendant had no redress in a court of law, and it 
was no answer to the charge that, either from age, accident or 
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disease, he was impotent—he was bound to maintain the child. 
This was the evil the act of 1814 intended to remedv. And the 
Legislature had an entire right to model the remedy as they 
thought the good of the community required. They have done 
so by saying to the accused, You may, if you please, submit the 
question of your guilt to a jury; but if vou do so, the burthen 
of showing your innocence shall be on you; for the examination 
of the woman shall be sufficient to convict ‘you, unless you show 
you are not the father of the child—you must show the 
fact. Does this leave the party where the act of 1814 ( 52 ) 
placed him? Clearly not. The second objection is that 
the opinion in Patton’s case gives to the term, prima facte. a 
foree and extent not contemplated by the Legislature ; that thev 
meant no more than the examination should supersede the neces- 
sity of the introduction of the woman as a witness—that evi- 
dence, in law, was not proof. It is very certain evidence and 
pr oof are not the same, one being the cause and the other the 
effect. The argument of the defendant would, upon this point, 
be complete, but fer the phraseology of the a net. If the Legisla- 
ture intended that the examination should have no other effect 
than that contended for by the defendant, they would have con- 
tented themselves by simply making it evidence, Thev have not 
done so, but directed to what extent it shall be. We have no 
right to presume that the makers of the law did not understand 
the legal phrase used by them. When, therefore, ther say that 
the examination shall be prima facve evidenec, they obviously 
Inust mean what common law meant, that, 1f unanswered, the 
examination fixes the paternity of the child, and the jury must 
find that the defendant 1s guilty. In such ease, therefore, 1f 1s 
both evidence and proof. In many cases it may operate great 
hardships; to remedy this is the business of the Legislature. To 
admit the testimony offered in this case would be in effect to re- 
peal the act of 1814, and throw all the bastards of the country 
upon the public. But the principle adopted in that act is no nov- 
elty. It is the appheation of an old and familiar rule of evi- 
dence. The law presumes all children born in wedlock to be legit- 
imate, until he who denies it establishes the contrary. This is 
done by showing either impoteney on the part of the husband 
or nonaccess, both of which come under the principle of a natu- 
ral impossibility that the husband could be the father. This doc- 
trine of impotency was established as early as the reign 
of the first Edward. See Foxrcraft’s case, reported in Ist (53 ) 
Rolle Abr., 359, and cited Starkie on Evidence, 219. Tn 
the Banberry Peerage case, 2 Selwyn Nisi Prius, the judges 
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decided that the evidence to prove a husband was not the father 
of his wife’s child must be of such facts and circumstances as 
were sufficient to prove that no sexual intercourse had taken 
place between them at any time, when by such intercourse the 
husband could, by the laws of nature, be the father of the child. 
Each of these defenses stands upon the same ground, that 1s, 
natura! impossibility that the husband could be the father, and 
nothing short of this impossibility will bastardise such issue. 
It was further urged in this case that the evidence rejected had 
a tendency to support the defense, and was on that account ad- 
mussible. If the nature of the issue which the jury were trying, 
and the effeet given by the act of 1814 to the examination of the 
woman, be considered, it will be seen the evidence could have, 
legitimately, no such effect, and was, therefore, properly re- 
jected. The defendant, by his plea, denied he was the father of 
the child—the issue was as to that fact, and it was necessary for 
him to prove that he was not. It was not sufficient for him to 
create a doubt as to the fact. The principle was clearly stated 
to the jury, and it is a rule that no facts or circumstances are 
admissible in evidence unless they have a tendency to prove or 
disprove the issue joined. If all the rejected testimony had 
been received, what tendency could it have in proving that the 
defendant could not be the father of the child? To give it its 
utmost weight, it would not go further than to excite a doubt as 
to the fact. Every portion of that testimony might be true, and 
yet the defendant be guilty. In Lowas v. Holmden, 2 Str., 940, 
in which the bastardy of a child of a married woman was 

(54) the inquiry, evidence of inability on the part of the hus- 
band from disease was admitted, but the evidence amount- 

ing to improbability only was thrown out, as it was shown the 
husband had access to his wife. So, here, the most that could 
be claimed for the rejected testimony was that it might show an 
improbability that the defendant was guilty. But there is an- 
other ground upon which the testimony offered for the purpose 
of discrediting the woman was properly rejected. She was not 
a witness in the case. Where the State does introduce the 
mother, she then stands before the jury as any other witness as 
to any facts deposed to by her out of her examination. As was 
said in Patton’s case, if, after her examination before the magis- 
trate, she had been conv vieted of perjury, it would not take from 
her examination its legal effect and operation under the act 
of 1814. ! 
We repeat that we see no reason to depart from the opinion 
expressed in Patton’s case. On the trial of every issue in the 
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case of bastardy, under the act of 1814, the examination of the 
woman becomes full proof of the fact of paternity, and the jury 
is bound so to find, unless the defendant shall show the fact not 
to be so. And this he ean do only by proof of impotence or non- 
access at such time as by the law of nature he could not be the 
father, and the testimony offered in this case was properly re- 
jected. 
Per CURIAM. Judgment aihrmed. 


Coted: Johnson v. Chapman, 45 N. C., 218; Clark v. #. it., 
60 N. C., 112. 


( 55) 
WILLIAM W. BRADHURST vy. JOHN H. PEARSON. 


1. When the alteration of a writ, after bail has been given, changes 
the nature of the action, the bail is discharged. 


2. But where in an action against two joint and several contractors, 
a nonsuit is entered, and afterwards the nonsuit is set aside as to 
one, and not as to the other, the bail of the one as to whom the 
nonsuit was set aside and a verdict and judgment subsequently 
rendered against him, is not discharged. 


8. A judgment nune pro tune is a judgment of the term of the court 
at which the court making the amendment says it ought to have 
been rendered. 


AppreaL from the Superior Court of Law of Burke, at fall 
Term, 1848, Manly, J., presiding. 

This is a sc. fa. against the defendant as special bail of one 
McElrath. The following is the case agreed: In 1840 the plain- 
tiff sued out his writ against J. J. McElrath and A. H. Erwin, 
and declared against them in assumpsit, as copartners. The 
writ was executed by the defendant, who was the sheriff of the 
county, and he became the bail of the defendants. The suit con- 
tinued in court until the Fall Term, 1845, when the plaintitf 
was nonsuited, and the nonsuit being set aside as to McElrath, 
the suit was prosecuted against him and a verdict obtained at 
Spring Term, 1846. No formal judgment was entered up 
against McElrath until Spring Term, 1849, when the court, on 
motion, ordered a judgment to be entered in the case as of 
Spring Term, 1846. This order of the court was opposed by 
the counsel of the defendant. A fier facias issued, returnable 
to Fall Term, 1846, against McElrath, and was returned nulla 
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bona, and the scv. fa. was issued to fall term of that year. 
(56) A verdict and judgment were rendered for the plaintiff, 
and the defendant appealed. 


A. W. Woodfin for plaintiff. 
Bynum, T. R. Caldwell and Gaither for defendant. 


Nasu, J. On the part of the defendant it is urged that, by 
the nonsuit in the original suit, at the Fall Term, 1845, the case 
was out of court; and by setting aside the nonsuit as to the de- 
fendant McElrath and prosecuting the suit against him alone, 
the bail was discharged. The objection proceeds upon the 
ground that any alteration of a writ whereby the nature of the 
action 18 changed, after bail has been given, will discharge the 
bail. This is true, and for the reason that after the alteration 
the action ceases to be the one to which the bail agreed to an- 
swer, but the change must be one which alters the nature of the 
action. Bryan v. Bradley, 1 N. C., 177. Here the action con- 
tinued the same, and the obligation of the defendant, as special 
bail for each defendant, continued the same. It is a mistake to 
suppose that the nonsuit so put the cause out of court as finally 
to discharge any of the parties. Upon setting it aside the case 
is reinstated and continues the same. The order made in setting 
aside the nonsuit is in effect the same as if it had been mncondi- 
tional and the plaintiff had then entered a nol. pros. as to the de- 
fendant Erwin. This he certainly could have done without dis- 
charging the bail of McElrath. 

In this State all contracts are joint and several, and an action 

can be maintained against the whole or any number of the joint 

contractors. And, in an action of assumpsit against two per- 

sons, the jury may render a verdict against one and 3 in favor of 

another (Jones v. Ross, 4 N. C., 33: 5, just as in an action of 

tort. When, therefore, the nonsuit was set aside as to 

(57 ) Erwin alone, and the suit continued on the record against | 
McElrath, it was in law the same action. 

It is further objected that the time the sc7. fa. issued no judg- 
ment had heen rendered by the court on the verdict against Mc- 
Elrath. The case agreed shows that the record of Spring Term, 
1846, was, at Spring Term, 1849, of the same court, amended 
by an order of court, directing a formal judgment to be entered 
on the verdict against McElrath. It has been repeatedly de- 
cided that any court possesses the power to amend its own 
records so as to make them conform to the truth, and that we 
have no right to interfere with its exercise. When so amended, 
it is the duty of the clerk in whose custody it is, in giving a 
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transcript of it, to certify it as it is amended, as if it were origi- 
nally full and complete, without noticing the order to amend. 
That order appears upon the records of the court at the term 
when made, if a different one, and is his authority for so alter- 
ing the original. 

We have nothing to do with the amending order, and cannot 
look behind the record as certified to us. 

We see no error in the judgment below, and it imust be af- 
firmed. 


Per Curran. Judgment affirmed. 


Cited: New v. Childs, post, 198; Hamlin v. McNiel, post, 
306; Jackson v. Hampton, post, 585; Pendleton v. Pendleton, 
47 N. C., 187; Parsons v. McBride, 49 N. C., 100. 


( 58 ) 
THE STATE on THE RELATION oF EZEKIEL DOWDLE vy. JOSEPH 
CORPENING ET AL. 


1. It is the duty of every court to make its own record, and no other 
court can indirectly examine into the manner in which it is made. 


es) 


. A hote for $70, payable in current Venk votes, though it is not 
negotiable, yet comes within the jurisdiction of a single justice. 


3. The party with whom a constable makes the contract for the col- 
lection of a note is the proper relator in an action on his official 
bond, and not the person to whom the note is payable. 


+. 


AppEAL from the Superior Court of Law of CHEroKeEr, at 
Spring Term, 1849, Bailey, J., presiding. 

This was an action of debt, brought against the defendant 
King, as constable, on his official bond, dated 1 January, 1840, 
and the other defendants as his sureties, for his failing to col- 
lect claims put in his hands as constable. The plaintiff intro- 
dueed the records of the County Court of Cherokee, as follows, 
to wit: “March Sessions, 1848, ordered bv court that the names 
of the select court, to wit, Peter A. Summey, W. W. Pace and 
John Tatham, be inserted in the minutes of January Term, 
1840, it appearing to the satisfaction of the court that the said 
Peter A. Summey, W. W. Pace and John Tatham were present 
and presided during the term, and that this entry be made on 
the minutes of said term nunc pro tune.” At January Ses- 
sions, 1840, is the following entry: “Court met, presiding, Peter 
A. Summey, W. W. Pace and John Tatham, Esquires; see min- 
utes of March Sessions, 1848, page 298, nunc pro tune. Har- 
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(59 ) rison King came into court and entered into bond accord- 
ing to law and was sworn into office, and gave for secu- 
rity, Benjamin Sherrall, Benjamin Ward and N. A. Strange, 
it appearing to the satisfaction of the court that said King was 
duly elected constable according to law.” This testimony was 
objected to by the defendants, but was received by the court. 
The plaintiff then introduced a letter of the defendants, which 
was read by consent. He then introduced a receipt of the de- 
fendant King as follows, to wit: “Received 18 November, 1840, 
from E. Dowdle. a note on Andrew Colvard for $70, due 27 Oc- 
tober, 1840, made payable to N. S. Jarratt in current bank 
notes, which I promise to collect and pay over to the said Dowdle, 
or return according to law. G. H. King, Cons.” The plaintiff 
then gave evidence of the solvency of Andrew Colvard. and that 
the officer, by using due diligence. might have collected the 
money. 

The defendants’ counsel objected: (1) That the record read 
was insufficient to show King’s election and qualification; that 
the entry from the record of 1848 did not show that any ot the 
justices of Cherokee were present when that entry was made, 
and that there was no? sufficient in the record to amend by. 
(2) That the note was for $70, payable in current bank notes, 
and therefore not within the jurisdiction of a justice of the 
peace. (3) That the present relator cannot recover, for the rea- 
son that the note to Colvard was pavable to N. S. Jarratt, and 
did not beiong to him, the relator. 

The court overruled these objections, and instructed the jury 
that if Colvard had property in his possession from which the 
debt could bave been collected if King had used due diligence, 
the plaintiff was entitled to recover, and that was a question 

for them. 
(60) <A verdict and judgment were rendered for the plaintiff, 
and the defendants appealed. 


(raither for plaintiff. 
J. W. Woodfin and Baxter for defendants. 


PEARSON, > be question as to the record of the County 
Court is settled. S. v. King, 27 N. C., 203. Tt is the duty of 
every court to make its own record; no other court can indirectly 
examine into the manner in which it is made. Hence the tran- 
script should not notice the order of amendment, but simply set 
out the record as made by the court. 

The note in question is for $70, due 27 October, 1840, payable 
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to N.S. Jarratt, in current bank notes. It is insisted that it is 
not within the jurisdiction of a single justice, and therefore the 
defendants are not liable. 

Bank notes are not money. They pass as cash and constitute 
a part of the circulating medium. We concur with the decision 
in Miller v. Race, 1 Burr., 352, that the bona fide holder of a 
bank note is entitled to it against the former owner, from whom 
it has been stolen. We also coneur with the decision in Ander- 
son v. Hawkins, 10 N. C., 568, that, for many purposes, bank 
notes are to be considered as money; they are to be so con- 
sidered whenever the parties consent, by receiving them as such 
or otherwise, so to treat them. Pickard v. Burks, 13° East, 20. 
Id simile non est idem. Although a bank note passes as cash, it 
is not cash; and it is not a legal tender. In this case the parties 
have done no act indicating that they considered bank notes as 
money. By stipulating that the payment might be made in bank 
notes, it 1s apparent that they were not so considered. If the 
note had been a promise to pay seven $10 bank notes, or to pay 
$70 worth of bank notes, upon failure the action would be debt 
for specific articles, or case for breach of contract, and 
a single justice would not have jurisdiction. But the ( 61 ) 
note being a promise to pay $70 on a given day, with the 
privilege of paying in current bank notes, the party must avail 
himself of the privilege at the time the note falls due; otherwise 
it is a note for $70. It is true, the note is not negotiable, be- 
cause it is not a simple promissory note within the statute mak- 
ing such notes negotiable, like inland bills of exchange under the 
law merehant. But it is still such a promise for money as will 
support an action of debt before a single justice. 

The third objection, that the action should have been upon 
the relation of Jarratt and not of Dowdle, is settled. Holcombe 
v. Franklin, 11 N. C., 274; S. v. Lightfoot, 24 N. C., 310. The 
contract was made with Dowdle and he was the proper relator. 

Per CURIAM. Judginent affirmed. 


Cited: Knight v. R. R., 46 N. C., 359; Isler v. Murphy, 71 
N. C., 488; Dail v. Suggs, 85 N. C., 107. 
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Where there is an appeal by either party from an interlocutory order 
in relation to a rule founded on an affidavit, the court below 
Should send up the facts as they find them, and not merely the 
affidavit, which is only evidence. 


AppeaL from the Superior Court of Law of Wutxss, at 
Spring Term, 1849, Hlls, J., presiding. 
(62) At the Fall Term, 1848, of Wilkes Superior Court of 
Law a rule was taken upon the defendant in this case to 
show cause why he should not produce at the trial a certain bill 
of sale. At Spring Term, 1849, the rule coming on to be heard 
upon argument of counsel, “it was ordered by the court that the 
rule be discharged,” from which interlocutory order the plain- 
tiff appealed. The affidavit upon which the rule was obtained 
is made a part of the case, but there is no statement of facts by 
the judge below. 


Craige for plaintiff. 
Loyden for defendant. 


Pearson, J. No facts are stated upon which to enable this 
Court to decide whether it was erroneous to discharge the rule 
or not. As we can see no error, the judgment of the court below 
inust be affirmed, as a mater of course. 

The affidavit which is sent as a part of the case is only evi- 
dence. The court should have ascertained and stated the facts, 
so as to present the question of law. 

Per Curran. Ordered to be certified accordingly. 


Cited: Maxwell vr. McDowell, 50 N. C., 392. 


( 63 ) 
SILAS McNEELEY vy. SAMUEL HART. 
1. Where a person agrees to work on the land of another for a share 


of the crop, the cropper cannot convey a legal title to his share 
of the crop to a third person before an actual division and ap- 


propriation. 
2 And the owner of the Jand who made the contract is not estopped 
to deny the right of such assignee to recover at law. 


Apprat from the Superior Court of Law of IrepErt, at 
Spring Term, 1849, Ellis, J., presiding. 
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This was an action of trover brought to recover damages for 
the conversion of a parcel of oats and corn, alleged to be the 
property of the plaintiff. F 

To prove property the plaintiff offere, fa bill of sale, from one 
Irwin, of all his interest in the er op of earn and oats then grow- 
ing on the land of Samuel Hart, the defendant, executed 1 June, 
1844. The said Irwin was introduced by the plaintiff and swore 
that he had agreed with the defendant to work in the crop with 
him in 1844, on the defendant’s land, and that the defendant 
agreed to give him one-fifth part of all the corn and oats that 
should be raised on the plantation during that year, and the wit- 
ress had transferred the said interest to the plaintiff by the said 
bill of sale, at the time therein specified and before any part of 
the said crop was gathered. The witness testified further, that 
he kept a hand in the crop during the year, and he, himself, left 
the country. He swore further, that the oats were cut, and his 
share, 70 dozen of sheaves, were stacked to themselves in the 
field, and afterwards put by the defendant into his (the defend- 
ant’s) barn, and that the corn was put into the defend- 
ant’s erib without a division. The court expressed the ( 64 ) 
opinion that the bill of sale did not vest such a title in 
the plaintiff as to enable him to sustain this action; that [rwin’s 
interest in the crop was an executory contract and not any spe- 
cific property, and that, being a mere chose in action, it could 
not be transferred to the plaintiff. 

In submission to this opinion the plaintiff submitted to a non- 
sult and appealed to the Supreme Court. 


il. C. Jones for plaintiff. 
Osborne was on the same side. ( 65 ) 
Clarke and Boyden for defendant. 


Prsrsox, J. We concur in the opinion of the judge below, 
for the reasons given by him. Irwin, the cropper, had a mere 
executory contract, a chose in action, which could not be as- 
signed. S. v. Jones, 19 N. C., 544. 

“Tt was ver v ingeniously ar oned for the plaintiff that. yielding 
the question as to the corn, ‘he was entitled to recover for the 
oats, upon the doctrine of estoppel; for although the bill of sale 
was executed before the oats were cut, vet as Irwin’s share was 
afterwards allotted and stacked to itself, it thereby became 
vested in Irwin. This act of appropriation fed the estoppel, 
and thus the right of property vested in the plaintiff. 

When one sells property which: does not belong to him, he 
and his privies are estopped from alleging that the vendee 
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( 66 ) did not acquire the title; but the estoppel does not ex- 

tend to third persons. If the vendor afterwards acquires 
the title, it feeds the estoppel and vests in the vendee a right of 
property, not only against the vendor and his privies, but 
against third persons. Thus the sale has a double operation: 
first, to conclude the parties and privies until the title 1s ac- 
quired ; and then to pass the right of property. Fortescue v. 
Satterwhite, 23 N. C., 566; Christmas v. Oliver, 2 Smith Lead- 
ing Cases, 417, 458. Unfortunately for the plaintiff, there is 
no estoppel in this case. So the learning about feeding an estop- 
pel is not applicable. 

Unless the party professes to have such an interest as could 
be passed by the conveyance, if he had it, there is no estoppel, 
for the plain reason that a matter of law can always be insisted 
on, as, that a chose in action 1s not assignable, and estoppels are 
des to matters of fact. In Right v. Bucknell, 2 Barn. and 
Ald., 278, 1t 1s said, “There is no estoppel when it 1s apparent, 
from a ‘face of the deed or the averment of the party who re- 
lies upon it in interest, that, according to the fundamental doc- 
trine of common assurances, the deed could not have sufticed to 
pass the estate which he claims to hold under its operation.” 
Lord Coke says, in Co. Lit., 352, b, “One shall not be estopped 
where the truth appears by the same instrument, as that the 
grantor has nothing to grant, or only a possibility,” and he 
might have added, “or “ae al chose i in action.” 

Pep CURIAM. Judgment affirmed. | 


Cited: Barwick v. Wood, 48 N. C., 310; Wellborn v. Finley, 
52 N. C., 286; Larrison «. Ricks, 71 N. C., 11; Rouse v. 
Wooten, 104 N. C., 281; S. v. Austin, 123 N.C., 750. 


( 67) 
PENEL GILREATH vy. JOEL R, ALLEN. 


In an action of Slander, the jury may. if they please, give exemplary 
damages. 


APPEAL from the Superior Court of Law of Hrenperson, at 
Spring Term, 1849, Bailey, J., presiding. 

This was an action of slander. It was in proof that there was 
an action of eyectment pending in the Superior Court of Hen- 
derson County, between the present plaintiff, Gilreath, and one 
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George Allen, the father of present defendant; that Gilreath, in 
support of his title in that suit, relied upon a grant from the 
State of North Carolina for the land in controversy, appended 
to which grant was a certificate of survey, signed by Thomas D. 
Clayton, the county surveyor; that the defendant, shortly be- 
fore the trial of the said suit, to wit, in March, 1847, said of the 
plaintiff that he had better make up the suit with his father be- 
fore court, for that the plaintiff had forged the name of the 
county surveyor, Thomas D. Clayton, to his title. The defend- 
ant offered evidence for the purpose of showing that, at the time 
of publishing the words, he was the friend of the plaintiff; that 
the witness to whom he spoke the words was also the intimate 
friend of the plaintiff; that the communication was confiden- 
tial, made in good faith and for the sole purpose that it should 
be communicated to the plaintiff, so that the controversy be- 
tween them might be compromised and friendship restored. 
The court charged the jury that if they were satisfied 

that the words had been spoken by the defendant, and that ( 68 ) 
he meant to convey the idea that the plaintiff had forged 

the name of Thomas D. Clayton, the county surveyor, to a cer- 
tificate of survey, which certificate was appended to ‘the grant 
for the tract of land in controversy, then the plaintiff would be 
entitled to recover, unless they were satisfied that the inference 
of malice was repelled by the confidential communication relied 
upon by the defendant; that if the communication made by the 
the defendant to the witness was not confidential and in good 
faith, and for the purpose alleged by him, the plaintiff would be 
entitled to recover, and the measure of damages was solely for 
them to determine; that, in making up their estimate, it was 
proper for them to take into consideration the nature of the 
offense charged upon the plaintiff, to wit, the offense of forgery, 
and the mental suffering arising from such a charge; that if the 
suffering was great, they were to give him damages by wavy of 
compensation ; that in cases of this kind the question was, how 
much the plaintiff was entitled to receive, and not how much the 
defendant could pay; that the damages ‘should always be com- 
mensurate with the injury; but that, beyond this, they had no 
right to add any amount to the damages which the plaintiff was 
entitled to reccive, for the purpose of punishing the defendant. 
The jury found a verdict for the plaintiff and assessed his dam- 
ages to $5. The plaintiff obtained a rule for a new trial, upon 
the ground of misdirection in directing the jury that they had 
no right. over and above the damages, to which the plaintiff was 
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entitled, to add thereto any amount for punishing the defend- 
ant. The rule was discharged and the plaintiff appealed from 
the judgment of the court. 


Gaither, N. W. Woodfin and Edney for plaintiff. 
Baxter for defendant. 


Pearson, J. The plaintiff excepts to the charge of the 
( 69 ) judge upon the question of damages. We think he is en- 
titled to a new trial. 

It is settled in this State that, in actions of tort, when there 
are circumstances of aggravation, juries are not restricted im the 
measure of damages to a mere compensation for the injury actu- 
ally sustained, but may, zn their discretion, increase the amount 
according to the degree of malice by which the evidence shows 
the defendant was actuated, the extent of the injury intended, 
and not that which was really inflicted. Accordingly, juries 
are told, in many cases, they may give exemplary damages, that 
is, such as will make an example of the defendant, or vindictive 
damages, or smart money—terms which explain themselves. 
Duncan v. Stalleup, 18 N. C., 440, and the series of cases re- 
ferred to in Jredell’s Digest. There is in Enghsh reports and 
those of our sister States, an uniform current of decision which 
does not leave the question open. 

Our attention was called, in the argument, to the remark in 
2 Greenleaf Evidence, 242, note 2, sec. 258. The author brings 
himself to the conclusion that the doctrine of exemplary or vin- 
dictive damages is not sustained, either by authority or princi- 
ple. His argument is inconclusive in both particulars. It is 
certainly so as to the authorities; and, we think, equally so as to 
the principle. Injuries sustained by a pers sonal insult or an 
attempt to destroy character are matters which cannot be regu- 
lated bv dollars and eents. It is fortunate that, while juries en- 
deavor to give ample compensation for the injury actually sus- 
tained, they are allowed such full diseretion as to make verdicts 
to deter others from flagrant violations of social duty. Other- 
wise there would be many injuries without adequate remedy. 

If juries are to be restrained, in action of slander, to damages 

actually sustained, there can be no reason ‘why malice 

( 70) on the part of the defendant should constitute the gist of 

the action. As malice must be proved, it is right that 
the damages should be in proportion to the degree of malice, 
and should not be restricted to a mere compensation for the 
injury actually done, however short it may be of the injury 
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intended, and which would have been suffered had not the plain- 
tiff’s character been too high to be reached by the tongue of 
slander. 

In this case, for instance, if the defendant. under the cloak 
of pretended friendship, attempted to deter the plaintiff from 
the prosecution of a just claim against his father by falsely 
alleging that the plaintiff was guilty of the crime of forgery, 
can it be right that he should be protected from exemplary dam- 
ages because the plaintiff’s high character made the assault 
harmless? The injury intended was the greater. The malice 
was unmitigated. If such assaults are tolerated it cannot be told 
how soon a high character may be prostrated, and, when it is, 
damages will not restore it. 

Per Curtam. Judgment reversed, and a venire de novo 
awarded. 


Cited: Howell v. Howell, post, 85; McAuley v. Birkhead, 35 
N. C., 81; Bradley v. Morris, 44 N. C., 397; Smithwick v. 
Ward, 52 N, C., 66; Peebles v. R. R., 63 N. C., 239; Sowers v. 
Sowers, 87 N. CG. 307: Johnson v. Allen, 100 N. C., 138; 
Brooks v. R. R., 115 N. C., 625; Chappell v. Ellas, 123 x c 
262 ; Willeford v. Bailey, 132 N. C., 406 ; Holder ». Mfg. Co., 
135 N. C., 399. 


(71 ) 
WILLIAM $. NORMENT y. ISAAC S. ALEXANDER. 


A bail, against whom a scire facias has been issued, cannot avail him- 
self of the defense that his principal has been arrested on 2 ca. 
sa., at the instance of another person, and discharged under the 
insolvent debtor’s law. 


APPEAL from the Superior Court of Law of Mrecxrensvre, 
at Special Term in November, 1846, Pearson, J., presiding. 

This is a score facias to subject bail. At the return term the 
defendant pleaded specially that Marcus S. Alexander, his prin- 
cipal, was arrested on a ca. sa. at the instance of ............ 
and was duly discharged as an insolvent debtor, having pre- 
viously given the plaintiff in this action proper notice. To this 
plea there was a demurrer, which, upon argument, was sus- 
tained, and the plea overruled. The defendant appealed. 


Boyden and Wilson for plaintiff. 
Osborne and Alexander for defendant. 
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Nasu, J. We concur in the judgment of his Honor who tried 
the cause below. The discharge of the principal, under the in- 
solvent debtor’s law, was not a discharge of the debt. Its only 
effect was to exempt the body of the debtor from an arrest, at the 
instance of that plaintiff or any creditor duly notified, upon 
their subsisting debts, leaving his property, subsequently ac- 
quired, still hable. Crain v. Long, 14 N. C., 871. This protec- 

tion, however, 1s personal to the debtor. He may or may 
(72) not avail himself of it, at his pleasure. In this case there 

was nothing to prevent the bail from surrendering the 
person of his debtor in discharge of himself. For the defend- 
ant might arrest him to acquit himself of his lability. The 
obligation into which the defendant entered when he became the 
bail of Marcus S. Alexander was that if he, the principal, did 
not surrender himself or pay the judgment which might be ren- 
dered against him, the bail would pav it or surrender the body of 
his principal, if alive. Under the act of 1777, the payment of 
the judgment, the death of the principal or his surrender can 
alone be pleaded by the bail in bar of the action. Granberry v. 
Pool, 14 N. C., 156. The special plea in this case was no bar, 
and the demurrer was properly sustained and the plea overruled. 

Per CURIAM. Judgment affirmed. 


JOSEPIT BROWN vy. JAMES RAY. 


1. To make a consideration for a promise, it is not necessary that 
the person making the promise should receive or expect to receive 
any benefit. 


Po 


. it is sufficient if the other party be subjected to any loss or in- 
convenience. 


a 


co 


A trust or confidence reposed, by reason of an undertaking to do an 
act, though the undertaking be entirely voluntary and gratuitous, 
is a sufficient consideration to support an action on the promise. 


AppraL from the Superior Court of Law of Yancnry, at Spe- 
cial Term in July, 1849, Caldwell, J., presiding. 

Action on the case. The defendant, in March, 1846, 

(73) hada erib of corn, containing 1,200 bushels. The sheriff, 

by virtue of certain executions, levied upon the corn and 

sold 600 bushels to different purchasers, in lots of 100 bushels. 

The plaintiff bought three lots. After the sale the sheriff said 

to the purchasers and the defendant that it was his duty to at- 

tend to the ineasuring and delivery of the corn, but that it was 
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inconvenient for him to do so, and he expected that the defend- 
ant would undertake to do it. The defendant agreed to do it, 
and the corn was left in the crip, with the understanding that 
the defendant would measure out and deliver to the respective 
purchasers the corn they bought, when applied for. 

Afterwards, in July, 1846, the plaintiff apphed for his corn, 
and the defendant refused to let him have it; whereupon this 
action was brought. The court charged “that, to entitle the 
plaintiff to recover, he must not only prove a promise made by 
the defendant to deliver the corn, but he must also prove a con- 
sideration to support the promise.” The jury found for the de- 
fendant, and from the judgment on the verdict the plaintiff ap- 
pealed. 


NV. W. Woodfin for plaintiff. 
J. W. Woodfin for defendant. 


Prarson, J. As an abstract proposition, it is true there must 
be a consideration to support a promise, but to make the charge 
in this case pertinent it must be understood that the judge 
assumed that the evidence did not show a consideration. In this 
we think there was error, for, in our opinion, the evidence did 
show a consideration, and the jury should have been so charged. 
To make a consideration it 1s not necessary that the person mak- 
ing the promise should receive or expect to receive any benefit. 
It is sufhicient if the other party be subjected to loss or 
imeconvenience. <A trust or confidence reposed, by reason ( 74 ) 
of an undertaking to do an act, is held to be a sufficient 
consideration to support an action on the promise; as if one 
voluntarily undertakes to deliver a cask of wine safely at a cel- 
lar, although he is to receive no pay for it, an action will lie 
‘upon the promise if he be guilty of negligence, and a fortiors 
if he retain the wine and refuse to deliver it. Coggs v. Barnard, 
2 Ray., 909, 919. Lord Holt says: “The owner’s trusting him 
with the goods is a consideration. The taking the trust upon 
himself is a consideration, though nobody could have compelled 
him to undertake the trust. As he entered upon it, he must per- 
form it.” 

So, in this case, nobody could have compelled the defendant 
to undertake to measure out and deliver the corn when applied 
for; but as the trust was reposed in him, and he kept the corn, 
and undertook to deliver it, he is bound to do so, and is liable to 
this action for refusing, whether he had used the corn or still 
had it in his erib. 
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In the language of Lord Holt, “the owner trusted him with 
the goods, and he entered upon the trust.” 

But for this promise the plaintiff would have required the 
sheriff to deliver the corn. This puts the plaintiff to inconven- 
lence, and there is an expressed trust and an undertaking to do 
the act. If one undertakes to lead my horse to Statesville, and 
turns him loose on the road or refuses to deliver hin, he is liable, 
although no compensation was to be given; for he has entered 
upon the trust, and I have been put to inconvenience by reason 
of his undertaking 

“The confidence induced by undertaking any service for an- 
other is a sufficient legal consideration io create a duty in the 
performance of it.” 1 Smith Leading Cases, 169, where the 

question is fully discussed in the valuable notes of Mr. 
(75) Smith and of the American annotators, Hare and Walker. 
Per Curtau. Judgment below reversed, and a venire 

de novo awarded. 


Cited: Byerly v. HeDIeY, 46 N. C., 37; Wathins +. James, 
D0 N. C., 106; Johnston v. Smith . 86 N. C., 502; Sherrill v. 
Hagan, 92 N. C., 349. 


GEORGE W. BROWN v. HENRY W. CONNER et AL. 


1. Where two defendants are sued upon what purports to be a joint 
bond. a verdict is found wegainst both and an appeal taken to the 
Superior Court. a verdict may he rendered in the latter court 
against one only; and judgment pronounced accordingly. 


2. Where there is a judgment in the County Court against two. and 
one appeals, they both join in one appeal bond. and there is judg- 
ment in the Superior Court against one and in favor of the 
other, upon the verdict of the jury. vet the court may render 
judgement against the laiter upon the appeal bond. 


Appray from the Superior Court of Law of Rowan, at Fall 
Term, 1847, Pearson, J., presiding. 

This was an appeal from the County to the Superior Court 
of Rowan. In the County Court a verdict was rendered in favor 
of the plaintiff against both the defendants, who appealed to 
the Superior Court, and filed an appeal bond, signed by each of 
them and their sureties. The plaintiff read in evidence a prom- 
issory note, signed Conner & Long, which was admitted to have 
been signed by R. W. Long, one of the defendants. The plain- 
tiff also proved that Conner and Long, as partners, carried on a 
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puble house of entertainment in the town of Salisbury, 

called the Mansion House, for several years previous to ( 76 ) 
1842. It was proven that, in 1842, Conner & Long sold 

the said Mansion House to one Shaver, and dissolved their co- 
partnership from and after the date of their sale, and that the 
plaintiff had full notice of the dissolution when he afterwards 
took from Long the promissory note, sued on, in the name of 
Conner & Long. The plaintiff offered no evidence that the 
articles furnished to Long by him, and for the price of which 
this note was given, had been furnished before the dissolution 
of the firm of Conner & Long, and before he had notice thereof. 
The defendant moved that the plaintiff be nonsuited because of 
the variance between the allegation of a note signed by Conner 
& Long and the proof of a note signed by Long alone, and not 
by Conner, or by Long as the agent of Conner. The question 
was reserved by the court, with leave to move to set aside the 
verdict and enter a nonsuit. The jury found a verdict against 
Long and in favor of Conner. 

The plaintiff’s counsel thereupon moved for judgment against 
the said Long upon the verdict, and against the said Conner 
and one T. R. Rouche upon the appeal bond. The defendant’s 
counsel resisted the judgment on the appeal bond, insisting that, 
so far as Conner was concerned, he had prosecuted his said ap- 
peal with effect. 

Afterwards the court was of opinion that the plaintiff having 
commenced his suit jointly against Conner and Long, having 
obtained a joint judgment and verdict against them in the 
County Court, and compelled them to give a joint appeal bond, 
must be taken to have made his election to proceed against them 
in a joint action, and could not now elect to proceed against 
Long alone. Whereupon, on the question of nonsuit reserved, 
the court was with the defendants, and ordered the verdict to be 
set aside and a nonsuit entered. From this judgement the 
plaintiff appealed. (77) 


H.C. Jones, Clarke and Boyden for plaintiff. 
Osborne and Craige for defendant. 


Nasu, J. The judgment below is erroneous and must be re- 
versed. The action was in the County Court of Rowan, upon a 
promissory note purporting to be executed by both the defend- 
ants. A verdict was rendered against both, and both appealed 
to the Superior Court, and united in the appeal bond. On the 
trial in that court the jury found a verdict for the defendant 
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Conner and against Long, subject to the opinion of the court 
upon a question of law reserved. The plaintiff moved for Judg- 
ment against Long upon the verdict, and against Conner and 
the surety for the prosecution of the appeal upon the appeal 
bond. The latter motion was opposed by Conner’s counsel as to 
him, on the ground that he had prosecuted his appeal with effect. 
The presiding judge, being of opinion with the defendants upon 
the point reserved, directed the verdict to be set aside and a non- 
suit to be entered, thereby declaring that the plaintiff was not 
entitled to the judgment asked. If he was entitled to either, 
there was error in the opinion, and there must be a judgment 
for the plaintiff. The only question upon which our opinion is 
required is as to the motion against Conner upon the appeal 
bond. The action was a joint one upon a joint contract, and in 
the County Court the verdict and judgment were against both 
defendants. In the Superior Court the trial was de novo, and 
there the jury severed the defendants by rendering a verdict for 
Conner and against Long. This is certainly against the rule of 
the common law, and would be erroneous. 1 Arch. N. P., 57; 
but it is authorized by the express provision of the act of 
(78) 1777, Rev. St., ch. 31, see. 88, and was so decided in 
Jones v. Ross, 4 N. C., 385. The jury, then, were author- 
ized to find the verdict they did, and, upon such finding, the act 
declares, judgment shall and may be rendered aces ordingly. The 
defendant Conner, however, says that judgment ought not to be 
rendered against him because he has prosecuted his appeal with 
effect. Has he so done? We think not. The appeal was a joint 
one, and the defendants both executed the appeal bond. This 
bond is in the usual form. After reciting the judgment in the 
County Court, and the appeal, it proceeds : “Now, therefore, if 
the said Richard W. Long and Henry W. Conner shall stand to, 
abide by, and perrorni such judgment as the court shall render 
in the premises,” ete. All the obligors are bound to perform 
the judgment the Superior Court may render; and the bond was 
taken in reference to the law existing at the time of its execu- 
ticn. By the law the jury were at liberty to find such a verdict 
as they did, and, upon such finding, the plaintiff was entitled to 
judgment upon the appeal bond a against the defendant Conner 
and the surety Reuche. They were the sureties of Long, that he 
should prosecute his appeal with effect. The defendant Conner, 
then, could not, under this bond, have prosecuted his appeal 
with effect when a verdict was rendered against his eodefend- 
ant, Long. The judgment must be reversed, and judgment 
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against Long upon the verdict, and judgment upon the appeal 
bond against all the defendants on the appeal bond. 
Per Curiam. Judgment accordingly. 


Cited: Kelly v. Muse, 33 N. C., 186. 


(79 ) 
WILLIAM A. WALLACE v. THOMAS DOUGLAS. 

In an action under the act of Assembly, Rev. St., ch. 10, giving a 
penalty of $50 against the owner of a dog, if he has good reason 
to believe he was bitten by a mad dog, and neglects or refuses 
to kill him immediately, it is not necessary to prove that the 
biting dog was in fact mad; it is sufficient if the owner of the 
dog had good reason to believe he was mad. 


AppeaL from the Superior Court of Law of Caxsarrus, at 
Spring Term, 1849, Hillis, J., presiding. 

This was an action of debt, originally brought by a warrant 
before a justice of the peace. It was brought to recover the 
penalty of $50, which the plaintiff alleged had been forfeited by 
the defendant, under ch. 70, Rev. St., entitled “An act concern- 
ing mad dogs.” 

The plaintiff introduced much testimony tending to show that 
a certain dog belonging to the defendant had been bitten by a 
mad dog, and that the defendant, knowing this, neglected and 
refused to kill his dog immediately. The defendant introduced 
a number of witnesses for the purpose of showing that his dog 
had never been bitten by a “mad dog,” and that if his dog was 
bitten, as alleged by the plaintiff, the defendant had no knowl- 
edge of it. 

The court instructed the jury that if they believed that the 
defendant’s dog had been bitten by a “mad dog,” and the de- 
fendant knew it or had good reason to believe it, and still neg- 
lected or refused to kill his dog, then they ought to return a ver- 
dict for the plaintiff. But until they were satisfied that the dog 
which bit the defendant’s dog was a “mad dog,” they 
should not give the plaintiff a verdict. ( 80 ) 

The jury returned a verdict for the defendant, and on 
a moticn for a new trial the plaintiffs counsel insisted that the 
court ought to have charged the j jury that even if the dog which 
bit the defendant’s dog was not a “mad dog,” yet, if the “defend- 
ant had gcod reason to think so, he was liable for not killing his 
dog immediately. 

The new trial was refused, and from the judgment on the ver- 
dict the plaintiff appealed. 
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Barringer and H. C. Jones for plaintiff. 
Osborne for defendant. 


Pearson, J. This was debt for the penalty of $50, for refus- 
ing to kill a dog which the defendant had good reason to believe 
was bitten by a mad dog. It was in evidence that the defendant 
knew that his dog had been bitten by a dog alleged to be a mad 
dog. 

The judge charged the jury that unless they were satisfied that 
the dog which bit the defendant’s dog was a mad dog, the plain- 
tiff was not entitled to a verdict. 

To this part of the charge the plaintiff excepts, and we think 
there was error. 

The statute does not merely require that a man should kill his 
dog if he has gcod reason to believe him to be mad, but he is re- 
quired to kill hiin “if he has good reason to believe that he has 
been bitten by a mad dog.” The lawmakers intended to guard 
both against positive danger and the apprehension of danger, 
such as would be excited in any neighborhood where it was 
known that a dog was permitted to live that was supposed to 
have been bitten by a mad dog, or that had been bitten by a dog 
sunposed to be mad. The statute uses the words, “good reason 
to believe he has been bitten by a mad dog.” This is a com- 

pound proposition. It embraces two facts: one, the dog 
(81) was bitten; the other, the biting dog was mad. We think 

the words, ‘“eood reason to believe, ” apply to both facts. 
If a man knows that a dog is mad, and has good reason to be- 
heve that this dog has bitten his dog, then he has good reason 
to believe that his dog has been bitten by a mad dog. So, if a 
man knows that his dog has been bitten by a dog, which dog he 
has good reason to believe was mad, then he has good reason to 
believe that his dog was bitten by a mad dog. How it would beif 
both facts embraced in the proposition were left uncertain, that 
is. if the defendant had goed reason to believe that his dog was 
bitten, and had good reason to believe that the dog which bit 
him wes mad, we are not called on in this ease to decide, for here 
the fact of the biting is admitted, and the only question was 
whether the defendant’s having good reason to believe the bit- 
ing dog to be mad was sufficient, or whether it must be proved 
that he was actually mad. We think one of the two facts being 
established, and a good reason to believe the other to be true, 
is sufficient to fall within the words and meaning of the statute. 

Per Curiam. Judgment and ventre de novo. 
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DOCTOR C. HOWELL v. EVAN S. HOWELL. 


In an action of slander against the defendant, for charging the plain- 
tiff with perjury in swearing on a certain trial that “he knew 
the character of B, and would, from his general character, be- 
lieve him on oath,” it is competent for the plaintiff, in answer to 
a plea of justification, to prove by witnesses that they also would 
believe B on oath from his general character. 


AppraL from the Superior Court of Law of Henprrson, at 
Spring Term, 1849, Bailey, J., presiding. 

This was an action of slander. The defendant charged the 
plaintiff with committing perjury in this, that, upon a certain 
trial, he swore “that, from the general character of one Brady, 
he would believe him on oath, and that he was well acquainted 
with his general character.” To sustain the plea of justification, 
the defendant proved that, a short time before the trial referred 
to, the plaintiff said that Brady’s character was so bad that no- 
body would believe him; and the defendant called several wit- 
nesses who swore “that Brady’s character was desperately bad, 
and they would not believe him on oath.” The plaintiff called 
one McWhite, who swore that he was well acquainted with the 
general character of Brady; that it was tolerably bad. The 
plaintiff then asked the witness if, from the general character 
of Brady, he would believe him on oath. This question was ob- 
jected to by the defendant, and the court refused to allow the 
witness to answer. 

To this the plaintiff excepted, and a verdict having ( 83 ) 
been rendered for the defendant, the plaintiff appealed 
from the judgment thereon. 


Henry and J. W. W oodfin for plaintiff. 
N. W. Woodfin and Baxter for defendant. 


Pearson, J. We think there was error in rejecting the testi- 
mony offered. That the question is proper in the abstract, is 
settled by S. v. Boswell, 138 N. C., 209. In fact, the perjury 
charged and which the defendant attempted to prove in justifi- 
cation was an answer to this very question. After the jury had 
heard from witnesses, called by the defendant, that, from 
Brady’s general character, as they believed it to be, they would 
not believe him on oath, it was clearly right that the plaintiff 
should be allowed to prove by other witnesses that from Brady’s 
general character, as they believed it to be, they would believe 
him on oath. This was the very point upon which the plea of 
justification turned. . 
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The defendant says that his being allowed to ask improper 
questions, without objection, was no reason why the plaintiff 
should be allowed to do so, when objection was made. That is 
true; but it assumes that the ee was improper, whereas 
we think the question was proper and pertinent, and bore upon 
the very gist of the issue. ior, if the plaintiff was able to call 
one or more witnesses who would swear that they were ac- 
quainted with the character of Brady, and that, from that gen- 
eral character, they would believe him on oath, it is hard to eon- 
celve how a jury could say that the plaintiff ‘had sworn know- 
ingly and corrupily false, unless they believed the witnesses 
called by him also swore falsely. 

Perr Crriam. Judgment reversed, and venire de novo. 


( 84 ) 
DOCTOR C. HOWELL anp Wrre vy. EVAN S. HOWELL. 


In an action of slander, where it appears that the defendant was 
drunk when he uitered the words, this may go in mitigation of 
damages, as tending to rebut malice. But where it appears he 
repeated the charge, both when drunk and when sober, on public 
and private occasions, his being drunk at the particular time al- 
leged is no reason for abating the damages. 


Appeat from the Superior Court of Law of Henperson, at 
Fall Term, 1848, MWanlu, J., presiding. 

This was an action of slander for words spoken of the female 
plaintiff, wite of the other plaintiff. The proof was that the 
defendant spoke the words of the female plaintiff, as charged, 
on many cecasions, public and private, sometimes when he was 
sober, most frequently when he was excited by spirituous liquors. 
And the court instructed the jury that his intoxication was not 
a legal extenuation, and such damages as they might think 
otherwise proper to give ought not to be abated on that account. 
To this pertion of the court’s charge the defendant excepted, and 
a verdict being found for the plaintiff, the defendant appealed 
from the judgment thereon. 


J. W. Woodfin and Henry for plaintiffs. 
Baxter, N. W. Woodfin and Gaither for defendant. 


Pearson, J. Under the circumstances, we think there 

(85 ) was no error in the court below. If one, in a passion, 

speaks slanderous words and does not repeat them after- 

wards, his being In a passion Is a circumstance to mitigate the 
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damages; because, as juries are allowed to give damages not 
merely by way of ‘compensation, but for the purpose of making 
an example, and punishing in proportion to the degree of 
malice, the fact of being in a passion and not repeating the 
words afterwards ought to have a marked bearing upon the 
amount of the damages. Gilreath v. Allen, ante, 67. So, if one, 
being drunk, speaks slanderous words, and does not repeat them 
when sober, his being drunk is a circumstance to mitigate the 
damages, because it tends to rebut the presumption of “malice,” 
and the words of a drunken man are not usually attended to, 
and, therefore, are not much ealeulated to injure. But when 
the slanderous words are spoken on many occasions, public and 
private, when the defendant is sober as well as when he 1s 
drunk, on some of the occasions when the words are spoken, 
instead of tending to rebut the idea of “malice,” this tends to 
show that the defendant’s heart is boiling over with malice, and 
cannot, in any point of view, be allowed as a reason for abating 
the damages which the jury would otherwise think proper to 
give. 
Prer Curiam. Judgment below affirmed. 


Cited: Johnson v. Allen, 100 N. C., 138. 


(86 ) 


J. M. SMITH, Executor, rtc., v. NAOMI LEEPER. 


1. To repel the statute of limitations, a promise to pay must be proven, 
either express or implied. 


2. The law will imply a promise when there is an acknowledgment 
of a subsisting debt, unless there be something to rebut the im- 
plication. 


3. If one pays a debt in part, the law implies a promise to pay the 
balance, in the absence of any circumstance to negative such a 
promise. 


4. When a copy of an account was shown to the defendant, and she 
said “she had no money, but would eall in a few days and settle 
it,’ that “she did not intend to cut him out of it”: Held, that this 
was an explicit acknowledgment of a subsisting debt, from which 
a promise to pay might be implied, if, indeed, there was not evi- 
dence of an express promise. 


AppraL from the Superior Court of Law of Gaston, at Fall 
Term, 1848, Moore, J., presiding. 
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This was an action of assumpsit, commenced before a justice 
of the peace in March, 1848, and brought by appeal to Gaston 
Superior Court of Law. On the trial the plaintiff introduced 
a witness, and showed him the account for the recovery of which 
this suit was brought. After the witness had examined the ac- 
count, he stated that he drew it off from the account book of the 
testator, before his death, for the purpose of having a settlement 
with the defendant; that he went with the account to the house 
of the defendant, and made known to her the object of his visit. 
She requested the witness to hand the account to her son, who 
was present, and knew more about the work charged in the 
account than she did. The witness handed the account to the 
son, who read over each item in the account in the hearing of 

the defendant, and neither the son nor the defendant 
(87) made any objection to any charge in the account until 

the son came to a charge for “ironing a wagon.” This 
charge the son said was too much, and some conversation then 
took place in relation to the said charge, between the witness 
and the son of the defendant, during which conversation the 
defendant remarked to the witness that she would settle it with 
the testator of the plaintiff. No item of the said account was 
read by the son of the defendant after the charge for ironing 
the wagon. The son of the defendant did not read out the prices 
of any of the items, except the one for work upon the wagon, 
nor was the total amount of the account made known to the de- 
fendant. It was in proof that the defendant was an unlettered 
person, and could not read writing. The last item of the ac- 
count was in 1841. A few days after the witness had called 
upon the defendant, as above stated, he called upon her again, 
with the same account, and requested her to settle it. She 
stated that she had no money then; that she would come shortly 
and settle with the plaintiff’s testator, as she thought she and 
the old man could settle better than she and the witness; that 
she would have called, when she passed the old man’s house a 
few days before, but it was a wet day; that she did not intend 
to cut him out of it. At this last visit the witness did not show 
the account. These conversations all took place within three 
years before the commencement of this suit. Upon this evi- 
dence the defendant’s counsel insisted there was no evidence to 
take the case out of the statute of limitations. The presiding 
judge being of this opinion, the plaintiff submitted to a judg- 
ment of nonsuit and appealed. 


Guion for plaintiff. 
Lander for defendant. 
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Pearson, J. To repel the statute of limitations a promise to 
pay must be proven—either express or implied. The law 
will always imply a promise when there is an acknowl- ( 88 ) 
edgment of a subsisting debt, unless there be something 
to rebut the implication. If one pays a debt in part, the law ~ 
implies a promise to pay the balance, in the absence of any cir- 
cumstance to negative such a promise. 

This being the general rule, the question is whether there was 
evidence to bring this case within its operation. The judge be- 
low thought there was not. We have come to a different conclu- 
sion. 

A copy of the account was shown to the defendant and she 
was requested to settle it. She said “she had no money, but 
would call in a few days and settle it with the old man. She 
did not intend to cut him out of it.” The defendant had a direct 
reference to the account, which was drawn off and handed to 
her; and although, at the first conversation, there was some 
objection made to the price of one item, we think there was an 
explicit acknowledgment of a subsisting debt, from which a 
promise to pay will be implied, if, irideed, there was not evidence 
of an express promise, having sufficient certainty to support an 
action, by aid of the maxim, “td certum est, quod certum reddi 
potest.” 

The direct reference to the stated account distinguishes this 
from Peebles v. Mason, 13 N. C., 367, and brings it within the 
rule laid down in that case. 

Per Curtam. Judgment of nonsuit set aside, and venire de 
novo. 


Cited: Arey v. Stephenson, 33 N. C., 87; Moore v. Hyman, 
85 N. C., 273; Shaw v. Allen, 44 N. C., 59; McBride v. Gray, 
ab., 421; McRae v. Leary, 46 N. C., 93; Hussey v. Burgwyn, 
51 N. C., 386; Vass v. Conrad, 52 N. C., 89; Kirby v. Mills, 78 
N. C., 125; Hewlett v. Schenck, 82 N. C., 236; Long v. Oxford, 
104 N. C., 409; Cecil v. Henderson, 121 N. C., 246; Supply Co. 
v. Dowd, 146 N. C., 195. : 
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WILLIAM 8. NORMENT v. ANN JOHNSTON. 


In an action by a surviving partner for a debt alleged to be due to the 
firm, the defendant cannot avail herself of a debt due to her by 
a deceased member of the firm, though the contract between the 
latter and the defendant was that the debt, being for the board 
of this partner, should be paid out of the store in which the 
plaintiff and the defendant were copartners. 


AppEAL from the Superior Court of Law of Mrcxiensrre, 
at Special Term in July, 1849, Bailey, J., presiding. 

This 1s an action in assumpsit for goods sold and delivered to 
the defendant, by the firm of C. T. Alexander & Co., of which 
the plaintiff is the surviving partner. The defendant admitted 
the plaintiffs account, and the only question on the trial was 
whether, upon non assumpsit, the plaintifi’s demand was not to 
be considered as paid, or whether the defendant had not a coun- 
ter-demand, which was available upon her plea of set-off. To 
raise the point, the defendant gave evidence that the other part- 
ner, Alexander, was the manager of the business, and boarded 
with the defendant, and that it was agreed between them, when 
Alexander began to board with her, that the defendant might 
and should take goods from the store of the firm for the board; 
and that, accordingly, the defendant purchased the goods in 
question and they were charged to her on the books of the firm, 
and that, while she was making these purchases, Alexander 
boarded with her until his death, at which time the amount due 

for the board exceeded the amount due for the goods. 
(90) The Court directed the jury that the plaintiff was enti- 

tled to recover, without any deduction for Alexander’s 
board. There was a verdict accordingly for the plaintiff, and 
from the judgment thereon the defendant appealed. 


L. C. Thompson for plaintiff. 
Bynum and Alexander for defendant. 


Rerrix, C. J. Undoubtedly, there was nothing to enable the 
court to hold that the debt to the plaintiff had been extinguished 
by a payment. There had been no settlement between Alexan- 
der and the defendant, no entry on the books of the firm of a 
credit to the defendant’s account for the amount of the board, 
nor even an account rendered to Alexander. It is a case merely 
of accounts on each side, with this material circumstance affect- 
ing the present question, that the account which the defendant 
owes, she owes to the firm of C. T. Alexander & Co., while that 
due to her is an account against C. T. Alexander alone. If Alex- 
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ander were living and the suit had been brought by both of the 
partners, this demand against one of them clearly could not be 
set-off ; much less can it be when the person against whom the 
defendant has the demand is dead, and the suit is brought by 
the surviving partner. Indeed, so completely does the debt con- 
tracted to the firm belong to the surviving partner that the law 
treats it as altogether his in proprio jure, and admits a debt 
against him to be a good set-off in an action by him as surviv- 
ing partner. Hogg v. Ashe, 2 N. C., 471. But it is argued for 
the defendant that, under the agreement with Alexander, she 
has a right to charge the board to the firm, and that, therefore, 
it is a good set-off. The Court, however, holds the law to be 
otherwise. The debt is apparently that of Alexander 

alone, as it was for his personal expenses; and there is (91 ) 
no suggestion that, by the agreement between the part- 

ners, the firm was to be lable for his board, nor that the de- 
fendant had any reason to think so, save only that Alexander 
himself engaged with her that the firm should be lable for the 
board, provided she would take goods out of the store for it. 
That was not sufficient to bind the other member of the firm; 
for it 1s nothing more nor less than the case of one partner giv- 
ing the guaranty of the firm for his own debt to a person who 
knew it to be his own debt. It has been so often held that, by 
itself, that fact is conclusive of the bad faith of the partner thus 
pledging his partners for his separate debt, and also of the bad 
faith or gross negligence of the person taking 1t, which prevents 
the firm from being bound, that it is only necessary to refer to 
one or two eases In which the doctrine has been discussed. Cot- 
ton v. Evans, 21 N. C., 284; Weed v. Richardson, 19 N. C., 585. 
Therefore, the assumption of Alexander to give to the defend- 
ant the security of the firm for a debt he was about contracting 
with her on his own account, afforded to her, of itself, no just 
reason to believe that he had authority from his partner to do 
so, but, on the contrary, was evidence to her that he was abusing 
his general authority to use the name of the firm. Beside the 
mere fact that Alexander made the agreement with the defend- 
ant, there is nothing in the case tending to show that Norment 
gave Alexander a previous authority thus to use the partner- 
ship effects and guaranty, or subsequently approved of it. No 
communication of the agreement seems to have been made to 
the plaintiff, nor does any entry of a credit of the board, from 
time to time, appear in the books, nor other matter in the course 
of the dealings between Alexander and the defendant, or be- 
tween the partners themselves, from which it can be reasonably 
inferred that Norment had notice that the other partner was 
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(92) pledging the whole firm, instead of his share of it, for 
his individual debts. The conclusion is that the plain- 
tiff is not liable for the debt to the defendant, and the judg- 
ment must be affirmed. 
Per Cunrtam. Judgment affirmed. 


Cited: Street v. Meadows, 33 N. C., 181; Joyner v. Pool, 
49 N. C., 295. 


FIDELIS SLUDER v. RICHARD WILSON. 


A charged B with perjury in swearing before a single justice to the 
following affidavit, viz.: ‘“‘A has a certain cow in his possession 
that belongs to him, the said B; and the description is red sides, 
with some spots and unmarked”: Held, that the words were not 
actionable in themselves, as the declaration did not aver nor the 
proof show that the oath was taken in a proceeding in which an 
oath could be judicially administered. 


Appeau from the Superior Court of Law of Buncompg, at 
Special Term in July, 1849, Caldwell, J., presiding. 

This was an action of slander, and the case was as follows: 
The plaintiff made an affidavit before a justice of the peace 
“that Richard Wilson had a certain cow in his possession that 
belongs to him, the said Sluder; and the description is red 
sides, with some spots and unmarked.” In speaking of this 
affidavit, the defendant said of the plaintiff that he had sworn 
to a lie; and for speaking these words this action was brought, 
and tried on the general issue. On the trial the plaintiff proved 

the speaking of the words and produced the affidavit in 
(98) reference to which the words were spoken, and he offered 

no other evidence. Thereupon the court held that the 
action could not be maintained, and gave judgment of nonsuit, 
from which the plaintiff appealed. 


J. W. Woodfin for plaintiff. 
Baxter for defendant. 


Rurrin, C. J. The words are clearly not actionable in them- 
selves, as they do not import a charge of perjury. To make 
them amount to such a charge it is necessary the declaration 
should state and the proof show a proceeding in which ah oath 
could be judicially administered, so as to constitute false swear- 
ing therein a perjury. Brown v. Dula, 7 N. C., 574. To bring 
this act within the rule, the counsel for the plaintiff referred 
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to the act concerning Strays, Rev. St., ch. 112, by section 4 of 
which the owner of a beast which has been taken up and en- 
tered as an estray may, within twelve months after the ap- 
praisement, prove his property before the ranger on his own 
oath, so as to entitle him to recover the beast from the person 
who took it up. But that does not help the plaintiff, as he gave 
no evidence that the cow was an estray or had been taken up as 
such; so that it did not at all appear that the affidavit was given 
for the purpose or in a proceeding of the kind provided for in 
the act. As far as appears, the oath was not at all required nor 
authorized by the law, but was merely voluntary; and, there- 
fore, in taking it the plaintiff could not be guilty of perjury, 
and, consequently, in saying that the oath was false the defend- 
ant did not impute to the plaintiff the crime of perjury. 
Per Curiam. Judgment affirmed. 


Cited: Mebane v. Sellars, 48 N. C., 201. 


(94 ) 
ELDRIDGE BURNET v. SAMUEL DAVIDSON. 


1. An action on the case will not lie at the instance of A against B 
for bringing a covinous action against a third person for a penalty 
which belongs to any one who would sue for it, which he had in- 
curred under a statute, in which B intended by his recovery in 
the action for the penalty to prevent any other recovery, and that 
his own recovery should inure to the benefit of such third person. 


2. If A had brought his action against the person incurring the pen- 
alty, and he had pleaded a former recovery, A might have replied 
that it was by covin. 


3. If there be any redress for such coyinous recovery, it is a public 
one, to be proceeded against by indictment for a misdemeanor. 


Aprpreat from the Superior Court of Law of Buncomss, at 
Special Term in July, 1849, Caldwell, J., presiding. 

This was an action on the case, and the declaration contained 
two counts. Upon the pleadings and evidence the case appears 
to have been as follows: One Drury Burnet unlawfully set fire 
to the woods, whereby he became hable to pay $50, to the use 
of any person suing for the same, by Rev. St., ch. 16; and the 
defendant, by concert with Frederic Burnet, the father of Drury, 
warranted Drury Burnet for the penalty, and got judgment 
therefor, with the intent of favoring the said Drury and bar- 
ring an action for the penalty by the plaintiff or any other per- 
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son. There were the like allegations and evidence as to another 

penalty incurred by one John Hyatt, and a recovery 
(95) therefor by the defendant with the same intent. The 

declaration laid the injury to the plaintiff, in his being 
thereby hindered and barred from recovering those penalties 
from the said Drury Burnet and John Hyatt. It was not 
alleged or proved that the plaintiff had instituted any suit for 
elther penaltv. Upon not guilty pleaded, the court instructed 
the jury that the plaintiff could not recover, and, after a ver- 
dict and judgment accordingly, the plaintiff appealed. 


J, W. Woodfin for plaintiff. 
Avery for defendant. 


Rerrimy, C. J. The Court is of opinion that the action will 
‘not he. The statute, 4 Hen. VII., ch. 20, gives to one suing an 
action popular in good faith the replication that a prior recov- 
ery pleaded was had by covin, and enacts that if the covin be 
found, the plaintiff with good faith shall have recovery and 
execution. That is among several beneficial ancient English 
statutes which were inadvertently not re-enacted in the revision 
of 1836, although they were suitable to our condition and had 
been in ‘force and use here. The principle of the statute, how- 
ever, 1s so manifestly just in itself and so necessary to suppress 
fraud upon the law, as well as that on individuals, that, proba- 
bly, 1t is proper to regard this statute, hke that of 13 Elizabeth 
in favor of creditors, as but declaratory of the common law; for 
it would manifestly render useless all penal statutes if covin- 
ous recoveries by friends, not enforced nor intended to be en- 
forced, were allowed to protect the offender from an action 
brought in good faith. If that be correct, the plaintiff cannot 
have this action, because it supposes the injury to the plaintiff 
to consist of being barred of actions for the penalties, when, 

upon the declaration, it appears he was not barred. But 
(96) that point need not now be determined, for, admitting 

the recoyeries to be a bar, as supnosed, yet the plaintiff 
has sustained no extraordinary or peculiar damage, but such 
only as is common to any one else. In such a case the redress, 
if there be any, must be to the public, for the common wrong, 
and not to individuals. Covinous recoveries partake in some 
degree of the nature of compounding action on penal statutes, 
which Mr. Blackstone classes among the misdemeanors against 
public justice, as contributing to make the laws odious to the 
people. 4 Com., 136. Hence the statute 18 Elizabeth, ch. 5— 
which, by the way, is also not found in our statute-book—in- 


78 


N.C.] AUGUST TERM, 1849. 


ee a ee a ee 


CuRTIS vt. SMART. 


ne re See 
—— ae a i i i i a, 


flicted the severe punishment of the pillory, besides a fine, for 
that offense. As the act of the defendant is of that nature, and 
every cne can say, with equal truth, that he is, by means of the 
defendant, barred of recoveries for the penalties in question, 
the law cannot allow an action to any person or persons in par- 
ticular, since, for the same reason, the defendant would be held 
hable for the same sum in innumerable suits, which would be 
most unreasonable and intolerable. Walliams’ case, 5 Rep., 73. 
Per CurtamM. Judgment affirmed. 


(97 ) 


WESTLEY CURTIS v. JOHN SMART. 


An action for a joint battery and false imprisonment against four per- 
sons was tried. By agreement of counsel, the verdict, if agreed 
upon, was to be rendered during the adjournment of the court. 
The jury returned a verdict finding all the defendants guilty and 
assessing separate damages against each, and the clerk entered 
the verdict accordingly. When the court met after the adjourn- 
ment, the jury, being informed they had done wrong in assessing 
separate damages, were permitted to amend their verdict by find- 
ing damages against all the defendants jointly: Held, that the 
judge below acted properly in permitting the amendment of the 
verdict. 


AppraL from the Superior Court of Law of Buncomps, at 
Fall Term, 1848, J/an/y, J., presiding. 

This action was against four for a joint battery and false 
imprisonment; and after the jury retired it was agreed by the 
counsel cn each side that the court might be adjourned till the 
next day, and that, when the jury should be agreed, the clerk 
might enter the verdict in the absence of the judge and the 
counsel. The jury accordingly informed the clerk that they 
found for the plaintiff and assessed his damages to $35 against 
each of the defendants, and the clerk so entered it as their ver- 
dict, and the jury then separated. The next morning the entry 
was read to the court and jury, and the presiding judge in- 
formed the jury that it was not usual to assess the damages sev- 
erally, and requested them to assess against the defendants, 
jointly, such damages as they thought the plaintiff entitled to 
recover in the whole. The jury thereupon consulted to- 
gether, and assessed the damages against all the defend- (98 ) 
ants to $150, and the verdict was amended accordingly. 
Judgment being rendered upon this verdict, the defendants ap- 
pealed. 
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N. W. Woodfin and Gaither for plaintiff. 
Avery and Bynum for defendants. 


Rurrin, C. J. The Court is of opinion that his Honor did 
perfectly right. The verdict, as first rendered, would have au- 
thorized a judgment de melioribus damnis; and one against 
each of the defendants for the several sums against them would 
have been enormous. Sabin v. Long, 1 Wilson, 30; Hill v. 
Goodchild, Bur., 2791. If the judge had been in court when 
the jury first came in, he would no doubt have informed them, 
as he ought, of those points of law, so as to let them know that, 
for a joint trespass, it was the duty of the jury to assess dam- 
ages jointly against all the trespassers to the full amount sus- 
tained by the plaintiff. He did no more as the case actually 
was; and there was no improper alteration of the verdict. The 
truth is, there was, technically, no verdict until the jury ren- 
dered it in court on the morning after the trial. It was not a 
privy verdict, because it was not rendered to the judge out of 
court. But even if it had been, the jury had the right to recon- 
sider and affirm or disaffirm it in open court. 3 Bl. Com., 377. 
Much more could they vary from an imperfect verdict like this; 
and especially to make it formally what it 1s evident it was 
intended substantially to be, and legally ought to have been. 
But, no doubt, the proper view of the matter is to regard this as 
a public verdict, not because it was really so, but because the 
parties agreed that it should be entered after the adjournment 
of the court, as if it had been rendered and entered before the 
court adjourned—nunc pro tunc. Then, the defendants say, 
the clerk was made the substitute of the judge, and, conse- 

quently, the verdict entered before the clerk cannot be 
(99) altered. But that is not to be so considered at all. The 

clerk was not to be and could not be the substitute of the 
judge; but he was merely clerk, with the duty of entering the 
verdict truly as expressed by the jury. Therefore, the fair 
meaning to be put on the agreement of the parties is that the 
verdict, if given while the court was adjourned, should finally, if 
it were not so done at first, be so expressed as to make it a valid 
verdict and conformable to the substance and legal effect in- 
tended by the jury. We should, therefore, have approved, with- 
out hesitation, of the amendment in this verdict if it had been 
made by the presiding judge, without consulting the jury. But 
the change was made by the jurors themselves, under the advice 
and leave of the judge, in furtherance of justice, and, as we 
conceive, there can be no solid objection to it. 

Per Curiam. | Judgment affirmed. 
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(100) 
JEREMIAH KING vy. DAVID SHUFORD ET AL. 


Notwithstanding the act of 1844, ch. 13, relating to jury trials in the 
counties of Henderson and several others named in the act, a 
person cannot maintain an action on the case for the overflowing 
of his land by the erection of a dam for a public gristmil] in the 
county of Henderson, without having first proceeded by petition 
either in the County or Superior Court of Henderson, according 
to the provisions of the general law passed in 1886. | | 


AprpraL from the Superior Court of Law of HEnpERsoN, at 
Special Term in June, 1849, Caldwell, J., presiding. 

This was an action on the case for overflowing the plaintifi’s 
land by the erection by the defendant of a dam for a public 
gristmill in Henderson County. It was brought in the Supe- 
rior Court of that county; and the question was whether it 
would lie, inasmuch as the plaintiff had not first filed a petition 
to have the annual damage assessed. The presiding judge held 
that it would not, and gave judgment for the defendant, and 
the plaintiff appealed. 


Baxter for plaintiff. 
N. W. Woodfin for defendant. 


Rurrin, C. J. The decision of the Superior Court 1s sus- 
tained by the general law, Rev. St., ch. 74, sec. 14, and the case 
of Mumford v. Terry, 4 N. C., 308. But it is considered for the 
plaintiff that the law was altered by the act of 1844, ch. 12, 
and that now there is no remedy for a nuisance of this 
kind in the county of Henderson, but by the common-law (101) 
action. The act in question enacts, “That it shall not 
be lawful for the county courts of Buncombe, Henderson, and 
several adjoining counties, named, to try any causes where a 
jury may be necessarv, nor shall they summon any jury to 
attend them, and that all suits in the said counties, whether 
civil or criminal, shall originate in the Superior Courts, and 
all appeals from justices of the peace in civil eases shall be re- 
turnable to the Superior Court.” Upon these provisions, taken 
in connection with that of the Revised Statutes, which requires 
the remedy by petition to originate in the County Conrt, and 
that a jury shall go on the premises to assess the damages, and 
authorizes the cognizance of it in the Superior Court, upon 
appeal enly, and directs a trial there at bar, it is argued that 
neither the County nor Superior Court can entertain a swt by 
petition, and, therefore, it is inferred, as there must be a rem- 
edy for an admitted injury, that the one by action on the case 
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lies. But the Court cannot concur in the reasoning nor in the 
conclusion. The act of 1809 was intended, and has even been 
construed, as a highly beneficial law, entitled to a liberal inter- 
pretation. It was thus characterized in Guillet v. Jones, 18 
N. C., 339, as well as in Mumford v. Terry and subsequent 
eases. If, therefore, the jurisdiction of the county courts over 
this subject were expressly abrogated, it would not follow that 
the beneficial provisions, as to the method of ascertaining and 
making the compensation due for the injury occasioned to an- 
other by the erection of a mill, were to be wholly lost to the 
country. it would rather be the duty of the judges to consider 
that the jurisdiction of the county courts was transferred to 
the Superior Courts, so as to vest in the latter, by the union of 
the powers of both courts, the whole jurisdiction of the subject, 
to be exercised, as far as possible, in the manner pre- 
(102) scribed by the statute, and to answer the ends within its 
provisions. But that is the more emphatically true when 
it is observed that the act in question is not a general law, but 
has only a local operation, and respects the jurisdiction of the 
courts of six counties only. For it would be wholly inadmissi- 
ble to suppose that the Legislature meant by the act, not merely 
to say in what courts actions should be brought in those coun- 
ties, but, also, that the rule of law as to the rights and the reme- 
dies of the citizens respecting so important a matter should be 
different there from that in all the rest of the State. It is clear, 
therefore, to our apprehension, that the citizens of those coun- 
ties are not thrown back to the common law in this respect; 
but that either the County or Superior Court may, and there- 
fore must, entertain a suit by petition, as prescribed by the act 
of 1836. 
Pen Curiam. Judgment affirmed. 


(103) 
DANIEL PACE vy. MEREDITIT FREEMAN. 


1. Possession alone will maintain an action on the case at common 
law for overflowing one’s land, and therefore is sufficient to sup- 
port a petition, wider our act of Assembly in relation to mills. 


2. The act of Assembly of 1844. which excludes trial by jury in the 
county courts of TIenderson and other counties named, refers to 
trials by a jury in court. <A petition, therefore. to recover dam- 
ages for injury to one’s land from the erection of a milldam must 
still be brought in the county courts of those counties. 
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AppEaL from the Superior Court of Law of Henprerson, at 
Fall Term, 1848, Manly, J., presiding. 

This suit was commenced by petition, in March, 1847, in the 
County Court of Henderson, to recover damages for overflow- 
ing the plaintifi’s land by the erection of a gristmill. The peti- 
tion states that the plaintiff was seized in fee simple in posses- 
slon of a tract of land, containing five hundred acres, situate 
on Green River, and that about thirty acres thereof was river 
bottom; and that the defendant built a dam across the river 
and erected a eristmill below the plaintiff’s land, whereby he 
backed and ponded the water on the greater part ‘of the thirty 
acres of bottom, so as to render it unproductive and unfit for 
cultivation ; and it prayed that the damages sustained by the 
plaintiff should be inquired of and assessed by a jury on the 
premises, and judgment rendered against the defendant there- 
for, according to the form of the statute. 

The defendant by an answer insisted that, by an act of the 
General Assembly passed in the year 1844, the County 
Ccurt had no jurisdiction of the suit, and for that rea- (104) 
son prayed that the petition might be dismissed as if the 
matter were specially pleaded. He also denied that, by the erec- 
tion of his mill on Green River, he had injured the plaintiff’s 
land, and alleged that the plaintiff felled much timber into the 
river above the mill, which had been floated down in rafts and 
lodged in large masses, so as to throw the water of the river out 
of the channel on some parts of the land eontignous; and that, 
therefore, the plaintiff’s loss arose from his own fault and not 
from any act of the defendant. 

Upon the hearing the court sustained the praver of the peti- 
tion, and awarded a sult of ad quod damnum to be issued, and 
a jury was impaneled on the premises, who found a verdict, on 
which there was a judgment in the County Court, and the de- 
fendant appealed. Upon the appeal coming on, and before the 
jury was charged, the defendant moved the court to dismiss the 
petition, because the remedy by the petition had been taken 
away by the act of 1844, and the action on the case at common 
law was the only remedy; and because, if the petition would lie 
at all, the County Court had no jurisdiction, but it should have 
been filed in the Superior Court. But the court overruled the 
motion, and had a jury impaneled to assess the damages sus- 
tained by the plaintiff. Upon the trial the defendant objected 
that the plaintiff was not seized in fee nor entitled to any estate 
in the land; and, for that reason, he moved the court. to insiruct 
the jury that the plaintiff was not entitled to any damages; and 
the presiding judge gave his opinion that the plaintiff could 
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not recover without showing an estate in the land. The plain- 
tiff then gave in evidence a deed of bargain and sale for the 
premises, made to himself by another person, purporting to be 

in fee, and, furthermore, that he entered into the land 
(105) and had been in possession for five years preceding the 

petition, claiming under the said deed. It was then 
agreed that the jury should assess such damages to the plaintiff 
as they might think were proper, subject to the opinion of the 
court whether the plaintiff had shown such an estate or interest 
in the land as entitled him to any damages. The jury accord- 
ingly gave a verdict for the plaintiff for five years’ damages; 
but the court, being of opinion with the defendant on the point 
reserved, set the verdict aside and dismissed the petition. From 
this judgment the plaintiff appealed. 


N. W. Woodfin for plaintiff. 
Baxter for defendant. 


Rurrin, C. J. If the question of title were at issue upon this 
record, it would yet have been erroneous to give judgment 
against the plaintiff; for possession alone will maintain the 
action at common law, and, by consequence, this by petition, 
which is a substitute for the former. Yeargain v. Johnston, 
1 N. C., 180. Indeed, it is said to be better not to state a 
seizin in fee, nor to set forth the plaintiff’s title further than 
that he was possessed; because, if an insufficient title be stated, 
it will be fatal, or if a good one be stated and put in issue, it 
must be proved as stated. 2 Saun., 113, n. 1; 206, n. 22, and 
207, n. 24. It may be true that on the statute remedy, in which 
the damages are assessed prospectively as well as retrospectively, 
it may be necessary to set forth a title which will authorize the 
damages in future, 1f such be claimed. But in reference to 
those sustained up to the period of the trial, the allegation and 
proof of the plaintiff’s possesston alone are sufficient, since, as 
possessor merely, he has suffered them up to that time. Here, 
the possession of the plaintiff was alleged and proved for more 
than a year before the suit brought and up to the trial. There- 

fore, it was undoubtedly wrong to dismiss the petition; 
(106) for, if it would not lie for those damages, one who had a 

term for less than five years would have no redress for 
an injury of this kind. Indeed, it deserves consideration 
whether the question of title can be entertained at all before the 
jury; for, as the proceeding is summary, it seems rather to 
have been intended, and also to be most appropriate, that the 
interest of the plaintiff should be passed on by the court on the 
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hearing of the petition, so as to reduce the province of the jury 
to the inquiry into the fact of injury and of the amount of 
damages, as specified in the writ and their oath. But it is not 
material to enter into that matter now, as the title was really 
not in issue in this suit. An estate in fee simple in possession 
is directly alleged in the petition, and the answer does not dis- 
pute, but, by a plain implication, admits it, saying that the 
injury to "the plaintifi’s land was the consequence of the plain- 
tif?’'s own act in causing the river to overflow its banks and 
throw the water on his land, and was not caused by the defend- 
ant’s ponding his water. On this part of the case, therefore, 
the Court is of opinion with the plaintiff. 

Upon the other point, respecting the nature of the action and 
the jurisdiction of the County Court, this Court coneurs with 
his Honor. We have already had occasion, at the present term, 
in King v. Shuford, ante, 100, to declare our opinion that by the 
act of 1844, ch. 12, the remedy by petition is not done away 
with in Henderson and the other counties mentioned in it; and, 
therefore, that the action on the case will not he, except as pro- 
vided for in the act of 1809. That reduces the inquiry now to 
the point whether the petition is to be brought in the County or 
the Superior Court. As to that, the language of the act of 
1844 is not as clear as it might be, and, perhaps, upon that, by 
itself, we might consider it doubtful whether the broad terms, 
“all silts, whether civil or criminal, shall originate in 
the Superior Courts,” would not vest the jurisdiction of (107) 
eases of this character in those courts. Jt 1s to be re- 
marked, however, that 1t 1s a general principle of construction 
that a statute is never to oust a jurisdiction but upon express 
words or a plain implication; and that this must be especially 
true when, by the change of the jurisdiction, the citizen loses 
an advantage he would otherwise have. Here the words of the 
section, in restraint of the powers of the county courts, are that 
they shall not summon a jury to attend them, nor try a cause 
where a jury may be necessary. The obvious sense of the pro- 
vision is that there is to be no jury in the County Court, and 
that, for that reason, that court is not to entertain jurisdiction 
of a suit in the trial of which, in court, a Jury would be requi- 
site. That reason does not extend to the present case more 
than it does to one in which the application is for the appoint- 
ment of four freeholders to lay off, view and value the two 
acres of land for the purpose of building a mill, under the act 
of 1777. It is clear that latter duty is yet imposed on the 
County Court; and the other case stands on the same reason. 
For, although there must be a jury in it, they are not jurors in 
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court, but an inquest on view, and it is as well to award the 
venire for such a jury from the one court as the other, except so 
far as the greater frequency of the terms of the one may render 
the proceeding in 1t more speedy and less expensive. It is pre- 
cisely like the case of assigning and laying off dower, which 
jurisdiction it 1s highly convenient those very useful and re- 
spectable courts should exercise, and, as we are informed, have 
continued to exercise in the counties for which the act of 1844, 
and others like it, have been passed. Another similar instance 
is an inquisition of lunacy, which 1s expressly directed to be 
issued from the County Court, as a foundation for the appoint- 

ment of a guardian by the court—a function which the 
(108) Superior Court has only by appeal. Proceedings of any 

of those kinds are not spoken of as trials by jury in 
court, but are inquests out of court, though certainly subject to 
the control of the court, so far as to confer the authority to set 
them aside for good cause, as would be done with the report of 
commissioners to make partition and the like. Besides, there 
is a further consideration, possessing much weight in deter- 
mining this point. The act gives an Inquisition on the prem- 
ises, for the obvious reason that it will be more satisfactory to 
the jury to judge for themselves than upon evidence; that such 
a decision will be more respected by and satisfactory to the 
parties than one made from hearing witnesses, and, at all events, 
that it will be less expensive than in summoning witnesses to 
court and attending there from day to day for an indefinite 
period. Of all these benefits the parties are to be deprived, if 
the original jurisdiction were established in the Superior Courts 
exclusively; or, else, the verdict of the jury of view, taken by 
writ from that court, is to be set aside at the will of either 
party and of right, so as to have a trial at bar, without giving 
the security which, upon an appeal, would be required. For 
we suppose it clear that, in those counties, parties to a contro- 
versy of this kind are not to lose the benefit of an opinion of a 
judge and his instructions to a jury on their case, and, there- 
fore, that at all events each one must have some means of bring- 
ing the case to a trial at bar; if so, it must be by appeal from 
the County Court, by giving security for the performance of 
the final judement, as directed by the act of 1809, or, 1f the 
County Court has no jurisdiction, by demanding the verdict of 
the jury on the premises to be set aside, without assigning any 
cause and as a matter of right. Between the alternatives of 
having a jury of view, with a right of appeal to a trial at bar 
in the Superior Court on giving security, as in other cases, 
or, on the other hand, of having no jury of view, or, if there 
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were one, of having the verdict arbitrarily avoided by (109) 
the mere will of the party, without paying its expense or 
securing the ultimate recovery or costs, it 1s not difficult to 
determine. It cannot be supposed that the Legislature were not 
aware of the conveniences and inconveniences of those several 
alternatives; and that, if the material changes in the proceed- 
ings that have been pointed out had been intended, some pro- 
vision would have been made for them. These considerations, 
added to those already drawn from the language of the act of 
1844, lead us to the conclusion that “all suits,” in the section 
which confers jurisdiction on the Superior Courts, are to be 
construed in reference to the previous section, and mean “all 
such suits” as, by that section, the county courts had been 
ousted of the jurisdiction of, namely, those in which there 
could be no “trial” in the court without a jury. Therefore, 
upon the whole, the opinion of the Court is that the suit was 
rightly brought, and that the judgment of the Superior Court 
must be reversed, and judgment rendered for the plaintiff ac- 
cording to the verdict. 

Per Curram. Judgment reversed, and judgment for the 
plaintiff. 


(110) 


JOHN DOE on DEMISE OF MATTHEW WALLACE vy. JOIN VT 
MAXWELL. 


1. The doctrine of estoppel does not apply to the Sovereign nor to 
the assignee of the sovereign. 


2. From an actual, continuous nossession of land up to known bound- 
aries for thirty years, the law presumes a grant to the party in 
possession and a title in those claiming under him. and the jury 
should so find. 


8. The occupation must be such as is consistent with the usages of 
agriculture, such as cultivating the land, clearing new and turn- 
ing out old fields and cutting timber promiscuously. 


Apprat from the Superior Court of Law of Mrecxiensrra, 
at Spring Term, 1849, Ells, J., presiding. 

The plaintiff claimed the land in dispute under a grant from 
the State, issued to him in May, 1842. The defendant proved 
that one Black cultivated a part of the land in controversy, 
thirty or thirty-five years ago, and claimed the whole up to the 
boundary lines of the plaintiff's grant for forty years, and cut 
timber from different parts of the premises during that time, 
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and that the boundaries were well known in the neighborhood, 
and Black’s claim, under which the defendant claimed, was 
public and notorious. The defendant married a daughter of 
Black, and has been living upon the land since his death, and 
is so siill in possession, claiming up to the same boundaries. 
One of the cleared fields has been turned out, and is now an 
old field, and had not been cultivated fourteen or fifteen 
(111) years before the bringing of this action. The defendant 
offered in evidence a grant issued by the royal govern- 
ment to one Selwyn. The reading of it was objected to by the 
plaintiff, upon the ground that the defendant claimed title 
under the State, and could not prove the title in any one else. 
To sustain his objection, he gave in evidence a grant of this 
same land, issued by the State to the defendant in June, 1842. 
The court overruled the objection, and a witness proved that the 
grant to Selwyn covered the land deseribed in the plaintiff’s 
declaration. The plaintiff contended, first, that the defendant 
had not sufficiently proved his claim under Black; secondly, 
that cutting timber on the land was not a sufficient possession to 
warrant the presumption of a grant; and, thirdly, that a part 
of the land had been abandoned by turning out an old field. 
His Honor instructed the jury that if they believed that the 
defendant and Black had successively claimed the land up to 
the known visible boundaries, and had an actual adverse and 
continuous possession of the same, such as was consistent with 
the usages of agriculture, for thirty years, they ought to pre- 
sume a grant and all the necessary mesne conveyances for the 
same to the defendant; that such possession must be by actual 
occupation and continuous, and accompanied by the exercise of 
all such acts of ownership over the same as persons usually 
exercise on their own lands; that among these acts of owner- 
ship were the clearing and cultivating of new fields and turn- 
ing out old ones, when worn out, and cutting timber promis- 
cvously; that if the defendant, and those under whom he 
claimed, had such an adverse possession for twenty-five years, 
and thence up to thirty years, to known and visible boundaries, 
they, the jury, would be at liberty to presume a grant to have 
issued ; that, if they believed the Selwyn grant from George ITT. 
covered the premises, then the plaintiff would not be enti- 
(112) tled to recover. There was a verdict for the defendant. 
Rule for a new trial for admission of improper testi- 
mony and for error in the charge. Rule discharged, and appeal. 


Alexander, Wilson and Boyden for plaintiff. 
Osborne for defendant. 
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Nasu, J. We concur with his Honor, the presiding judge, 
who tried the case below, both in admitting the testimony ob- 
jected to and in his charge. The evidence objected to was the 
grant by George III. to Selwyn, and upon the ground that the 
State had granted the same land to the defendant in June, 
1842. The sovereign cannot be estopped. It acts by agents 
and is a trustee for the people, and for their benefit the truth 
may always be shown. Taylor v. Shuford, 11 N. C., 132; 
Candler v. Lunsford, 20 N. C., 542, is to the same effect, with 
the additional principle, that when the sovereign is not bound, 
his assignee is not. These authorities only sustained his Honor 
in this part of the case. The charge delivered by the court 
divides itself into two branches, and in each his Honor was cor- 
rect. The first was, that as the defendant and Black had for 
thirty years had a continuous adverse possession of the land in 
question, up to known and visible boundaries, they ought to 
presume a grant, that is, that the law presumed a grant, and 
they ought so to find. Fitzrandolph v. Norman, 4 N. C., 564, 
which is the leading case in this State, states that such a pos- 
session for thirty-five years raises the legal presumption of a 
grant, and that of Candler v. Lunsford cuts down the time to 
thirty years. Less time than thirty years has never been per- 
mitted in this State to raise this presumption of law, nor are 
we disposed to admit it under a shorter period. The 
case states that the boundaries of the tract were well (113) 
known and visible; that Black had opened and cleared 
up different portions of the land and enclosed them, and had 
been in the actual adverse possession for thirty years and up- 
wards, and had continually claimed up to the boundaries, by 
using the woodland as his own, and that the defendant, who had 
married his daughter, had, since his death, continued the pos- 
session. Under these circumstances, if the jury believed them, 
they were instructed to find that the law presumed a grant. In 
the second place, his Honor instructed the jury that if they 
should not be satisfied that the possession of the defendant and 
Black had continued for thirty years, but only for twenty-five, 
yet if it were a continued adverse actual possession for that 
length of time, accompanied by a continued claim of ownership 
up to the known and visible boundaries for five years more, they 
were at liberty to find, as a matter of fact, that a grant had 
been issued, if from the circumstances they were satisfied such 
was the fact. We see no error in this portion of his charge. 
It is in strict accordance with the decision of this Court in this 
case when before us heretofore. Wallace v. Maxwell, 29 N. C., 
135. This Court on that occasion said that the actual posses- 
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sion of Black for twenty-five or thirty years, accompanied with 
a claim and the exercise of acts of ownership and of dominion 
up to a well-defined boundary, was evidence that ought to have 
been left to the jury to presume a grant of the land to Black 
or those under whom he claimed. This was done by his Honor 
in this case. His Honor was careful to tell the jury what he 
meant as to the acts of ownership which were to accompany 
the actual possession. They were such acts as persons usually 
exercise over their own land—such as clearing and cultivating 
new fields, and turning out old ones, when worn out, and 
(114) cutting timber promiscuously. These directions were an 
answer to the second and third objections made by the 
plaintiff. 
Per Curiam. Judgment affirmed. 


Oited: Mason v. McLean, 35 N. C., 264; Baker v. McDonald, 
47 N. C., 246; Davis v. McArthur, 78 N. C., 359; S. v. Wil- 
ams, 94 N. C., 895; Bryan v. Spwey, 109 N. C., 66. 


WILLIE GAITHER v. EUSEBIUS HETRICK. 


Where A had contracted to sell certain land to B. and afterwards 
conveyed it to a trustee to be sold for the payment of his debts, 
and, on the day of sale, upon A’s forbidding the sale, it was 
agreed by parol between A, B and the creditors secured by the 
deed of trust, that the land should be sold and the money arising 
from the sale should be subject, in the hands of the trustee, to 
the claim of the rightful owner: Held, that the trustee, although 
be had received the money, was not liable to an action of as- 
sumpsit by A, A having at most but an equitable right. 


Apprat from the Superior Court of Law of CaLpweELtL, at 
Fall Term, 1849, Manly, J., presiding. 

This was an action of assum psit for money had and received, 
and non-assumpsit pleaded. The case was, that Philip H. 
Benick was seized in fee of a tract of land, and, in October, 
18438, entered into articles with the plaintiff for the sale of it, 
and covenanted to convey it to the plaintiff on or before 1 
March, 1844. On 5 January, 1845, Benick conveyed the same, 
with other lands and things, to the defendant, in trust to sell 
for the purpose of paying sundry debts; and, shortly there- 
after, the defendant offered the land at public sale, when the 
plaintiff, being present, forbade the sale. It was then agreed, 
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verbally, between the plaintiff and defendant and the (115) 
creditors secured in the deed, that the plaintiff should 
withdraw his objection, and that the land should be sold under 
the deed, and the money be subject, an the hands of the trustee, 
“to the claim of the rightful owner.” The land was accordingly 
sold and conveyed by the trustee, “nd he received the purchase 
money and refused to pay it to the plaintiff, who then brought 
this action. The presiding judge was of opinion that the plain- 
tiff could not recover, and ordered a nonsuit, from which the 
plaintiff appealed. 


Gaither for plaintiff. 
Guion for defendant. 


Reurrin, C. J. It is quite clear, for several reasons, that the 
action will not he. The agreement between Benick and the 
plaintiff is merely executory, and vests no title to the land in the | 
plaintiff, nor any interest which, for the purpose of this action, 
can be recognized at law. Therefore, there 1s no consideration 
on which a promise can be implied to pay the price of the land 
to the plaintiff as being his money or the produce of his land. 
But if an equitable interest in the land can be recognized in the 
plaintiff, still he cannot recover, because, first, the contract, 
being for an interest in the land, was not in writing and 1s abso- 
lutely void at law; and, secondly, because the plaintiff has not 
canceled Benick’s bond to him, nor released nor assigned to the 
trustee or to the purchaser his equitable title to the land. The 
plaintiff has yet all the right in the land that he ever had. The 
price paid by the purchaser was for the legal title conveyed to 
him by the defendant, and it is evident that under the agree- 
ment, at the sale the defendant holds the money as trustee, 
either for the plaintiff or for the creditors secured in the deed, 
as the one or the other shall be found to be entitled to it as a 
part of the trust fund. That question can be determined 
only in a court of equity, and therefore the Judgment (116) 
should be affirmed. 


Prr Curiam. Judgment affirmed. 
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DEN ON Demise o—r JOSEPU KING v. WILLIAM BRITTAIN. 


1. Generally speaking, in an action of ejectment one who comes in as 
landlord is to be taken as admitting the possession of all the 
land described in the declaration to have been in the tenant and 
to be in himself. 


2. But when a declaration embraced several tracts, held separately by 
different tenants, the admission of possession by the landlord 
should be referred only to the tract occupied by the tenant on 
whom the process was served. 


AppraL from the Superior Court of Law of Hrenprrson, at 
Spring Term, 1849, Barley, J., presiding. 

The lessor of the plaintiff derived title to the premises claimed 
in this ejectment under a justice’s judgment against Young Gal- 
hon. The execution was against the property of Gallion and 
Thomas B. Cook, and the levy was made 25 June, 1843, and 
-returned to the County Court. An order of sale was made at 
September term following, a venditiont exponas was issued and 
under it the sale was made to the lessor of the plaintiff. In 
order to show title in Gallion, the plaintiff gave evidence that 
the defendant claimed under him by virtue of a deed of bargain 

and sale executed on 2 January, 1843, by Gallion to 
(117) Thomas B. Cook, who conveyed to the defendant. And _ 

in order to show the defendant to be in possession of the 
premises mentioned in the declaration, the plaintiff showed that 
the declaration was served on one John Ballard, as the tenant 
in possession, and that Brittain was admitted defendant upon 
his afidavit that Ballard was his tenant. The affidavit pur- 
ports to be made, and is entitled in this cause, and also in an- 
other action of ejectment upcen the demise of the same lessor, 
King against the said Thomas B. Cook; and upon it Brittain 
was admitted to defend in each of those cases, and entered into 
the common rule and pleaded not guilty. The declaration in 
each of the cases was for the whole of the land purchased by the 
lessor of the plaintiff, and described it by metes and bounds as 
one tract. The defendant then gave evidence that Cook was in 
fact in possession separately of twenty-five acres only, being 
part of the land covered by the deed of the lessor of the plain- 
tiff and described in the declaraticn; and that, in the action 
which was originally brought against Cook, the plaintiff had 
recovered that parcel and been put in possession thereof. And 
the defendant gave evidence further, that Ballard was in pos- 
session of the residue of the tract, namely, two hundred acres, 
purchased by the lessor of the plaintiff, and no more; and that 
he had never been in possession of any part of the. parcel or 
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tract of twenty-five acres so claimed in the suit against Cook and 
therein recovered. Upon this evidence the defendant insisted 
that the plaintiff could not recover: Furst, because the plaintiff 
had not impeached his title under the deed from Gallion, which 
was executed nearly six months before the levy of the execution 
against Gallion’s property, under which the plaintiff claims, 
and, under it, the defendant had the title to the two hundred 
acres of which Ballard was the tenant; secondly, that the order 
of sale was void, because the record did not show a notice to 
Gallion of the levy and return; and, thirdly, because of 
the variance between the judgment and execution—the (118) 
former being against Gallion alone and the latter against 
the property of Gallion and Cook. It was agreed that these 
points should be reserved and a verdict entered for the plaintiff, 
subject to the opinion of the court thereon; and that if it should 
be against the plaintiff, the verdict should be set aside and a 
nonsuit entered. 

The court, being of opinion that the plaintiff should be non- 
suited, gave judgment accordingly, and the plaintiff appealed. 


Baxter for plaintiff. 
NV. W. Woodfin for defendant. 


Rurrin, ©. J. As the defendant’s title to the land in actual 
possessicn of Ballard, being all that was claimed by that person, 
is clear, he was entitled to the nonsuit, unless he or the defend- 
ant Brittain is to be deemed to be also in the possession of the 
parcel of twenty-five acres, for the purposes of this action. It 
would be a thing to be regretted if it were so, as it is directly 
contrary both to the fact and to the understanding of the par- 
ties. It depends upon the construction of the affidavit of the 
defendant, Brittain, and of the rules made on it. Generally 
speaking, one who comes In as landlord is to be taken as admit- 
ting the possession of all the land described in the declaration to 
have been in the tenant and to be in himself. J/cDowell v. 
Love, 30 N. C., 502. Put not always; for in Carson v. Burnett, 
18 N. C., 546, it was held that, although the declaration ecvered 
both places, vet the plaintiff could not give evidence of a tres- 

pass by Mills, the landlord, at a place which appeared by the 
plaintii's own evidence not to have been in the possession of 
the tenant. Burnett; and the reason assigned is that it would 
be a surprise on the landlord if he were called on to de- 
fend there for portions of the land, not in Burnett’s pos- (119) 
session, and in respect of which no recovery could have 

been against Burnett by himself. So here, we think it would 
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be manifestly a surprise on Brittain if a recovery could be 
effected against him in respect of either the land or the costs, 
upon a presumption that he was defending, in this action, his 
possession to the small parcel of twenty-five acres, which never 
were in the possession of the tenant, Ballard, against whom 
this suit was brought, but were in the possession of Cook, against 
whom another suit was brought, in which Brittain defended for 
that part unsuecessfully, and upon a recovery made therein the 
lessor is actually in possession thereof. But it is argued that 
Brittain is to be considered as defending for all the land de- 
scribed in the declaration, and not merely for the part held by 
Ballard, because the rule does not designate the parcel for which 
he defends as that in Ballard’s possession, but 1s general. But 
the truth is that the rule was not drawn out at length in either 
of the cases, and is, merely, according to our very loose. practice, 
that “upon the affidavit of William Brittain, he is admitted 
party defendant.” The rules are, therefore, to be referred to 
the affidavit, as explanatory of their true meaning. From that 
it 1s clear that the landlord meant to defend in each action for 
the several parcels, as such, which the tenants, defendants mm the 
actions, respectively had in possession; for it cannot be supposed 
that either party intended the absurdity that each of the ten- 
ants had the several possession of the whole of the land at one 
and the same time. As the affidavit was made in the two cases, 
and, in each of them, the plaintiff sought to recover upon sev- 
eral and not joint ousters by Cook and Ballard, it is absolutely 
certain that those persons and Brittain must have understood 
that the recovery was sought in each case for the part of the sev- 
eral possession of each. Consequently, in the case which was 
brought against Cook, and which came on first to be 
(120) tried, there was no thought of recovering therein the 
land held by Ballard, although there was just the same 
ground for doing so that there is, in this ca se, to recover for the 
parcel that was held by Cook; but the recovery was in respect 
of the latter only. It is plainly against justice that there should 
not be a second recovery for the same parcel against the defend- 
ant, Brittain, when no recovery could have been had therefor 
against Ballard, whose possession Brittain undertook to defend. 
It is an attempt to recover in the action against Ballard, not 
for the trespass committed by him, but for a trespass by Cook in 
a separate parcel, for which, indeed, there has already been a 
recovery. The case, therefore, falls within the ruling in Carson 
v. Burnett, supra, and this point is for the defendant, which 
renders it unnecessary to consider the other points reserved. 
Per Curiam. Judgment affirmed. 
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(121) 
PP. G. BUMGARNER v. JOHN MANNEY. 


The record of the removal of a cause from one county to another is 
not relevant nor proper evidence to be submitted to the jury on 
the trial of the case, and counsel have no right to draw any in- 
ference from it in their remarks to the jury. 


AppraL from the Superior Court of Law of Lincoty, at 
Special Term in July, 1849, Dick, /., presiding. 

This case originated in the county of Catawba, where the 
parties lived, and was removed by the plaintiff to the Superior 
Court of Lincoln. On the trial the defendant’s counsel stated 
to the Jury that the plaintiff was not willing to try his case in 
the county of Catawba, where he hved and was known, but had 
it removed to the county of Lincoln. The plaintiff’s counsel ob- 
jected that there was no evidence before the court how the case 
got to that court. The defendant’s counsel then offered to read 
the certified copy of the record of the case sent from Catawba. 
This was objected to. The court decided that the record was in 
evidence, and that the defendant’s counsel had a right to allude 
to it in his remarks if he thought proper. Verdict for the de- 
fendant, judgment and appeal. 


Boyden for plaintiff. 
Craige for defendant. 


Nasu, J. We think his Honor erred. The record of the case 
was not in evidence before the jury, and could not be. 
It neither proved nor had it a tendency to prove any (122) 
issue which was or could be submitted to the jury. With 
the motives of the plaintiff in removing his case to the county 
of Lincoln they had nothing to do. It would bea rare thing that 
the law has authorized a party to renove a case, for the purpose 
of procuring a fair and impartial trial, if this liberty, which 
the law secures to him, 1s to operate the yery evil the law in- 
tended to remedy. For what purpose was the fact of the re- 
moval brought to the notice of the jury? The counsel told them, 
to show them that the plaintiff was not willing to be tried by 
those who knew him. tt this was a case in which the plaintiff's 
character was in issue, the law has pointed out how it is to be 
proved; certainly not in this way. The remarks of the defend- 
ant’s counsel were irrelevant and not supported by any testimony 
in the case, and the only effect they were caleulated to have was 
to mislead the jury. The court ought to have stopped the coun- 
sel, or, if he did not think proper to interrupt the course of his 
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remarks—always an unpleasant duty—he ought to have in- 
structed the jury to lay them aside entirely in making up their 
verdict. This, however, was not done, but by ruling that the 
record was in ‘evidence, ‘and that the counsel had a right to re- 
mark upon it, the judge added the sanction and weight of his 
authority. In this we think he erred. The judgment must be 
reversed, and a venire de novo awarded. 
Per Curram. Judgment reversed, and venire de novo. 


Cited: Holmesly v. Hogue, 47 N. C., 3938; Lucas v. Nichols, 
52 N. C., 34; Peebles v. Horton, 64 N. C., 377. 


(123) 
ESTHER THOMAS v. JOHN THOMAS. 


On a petition for dower, when it appeared that the deed under which 
the widow’s husband claimed had been delivered, but had not 
been registered at the time of his death, and could not since be 
found: Held, that the hushand did not die seized, and the widow 
had no right to recover her dower—at least, in a court of law. 


_ ApprEat from the Superior Court of Law of Irzpetz, at Fall 

Term, 1848, Moore, J., presiding. 

The plaintiff filed her petition in Iredell County Court, set- 
ting forth that she was the widow of John Thomas, Jr., who 
died intestate in 1845, leaving an infant daughter his only heir 
at law; that the said John died, seized in fee of a tract of land 
described in the petition, and prayed that a writ of dower 
should issue to the sheriff of the said county, commanding him 
to summon a jury to set apart to her dower in the said land. 
The petition also prayed that copies of the petition should be 
served on John Thomas, Sr., and upon the guardian of the 
infant heir at law. The defendant, John Thomas, Sr., pleaded 
that he was, at the time of the death of the husband of the 
petitioner, seized in fee in severalty in the premises described in 
the petition. On the trial of the issue which was made up it 
appeared that the defendant, John Thomas, was formerly the 
owner in fee of the premises. The plaintiffs counsel offered in 
evidence a notice which had been served upon the defendant 
Thomas, notifying him to produce on the trial of the suit a 

deed which, it was alleged, he had made to the husband 
(124) of the petitioner ; and, as the alleged deed was not pro- 
duced, the petitioner’s counsel offered to prove that the 
defendant Thomas executed a deed in the lifetime of his son, 
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the said John Thomas, Jr., by which the premises described in 
the petition were conveyed 3 in fee to the said John Thomas, Jr. 
that the said deed was duly delivered, and remained in the n0s- 
session of the bargainee during his life, and after his death the 
defendant Thomas obtained possession of it. It was admitted 
by the petitioner’s counsel that the deed had never been regis- 
tered. This evidence was objected to, and the judge ruled that 
the evidence was inadmissible to prove a seizin in fee in the 
husband of the petitioner. The jury found a verdict in favor 
of the defendant, and judgment was rendered accordingly, from 
which judgment the plaintiff appealed. 


Avery for plaintiff. 
Boyden for defendant. 


Nasx, J. We concur with his Honor in the opinion appealed 
from. The plaintiff filed her petition to procure an apportion- 
ment of dower in the land set forth in it. She states that she 
is the widow of John Thomas, who was the son of the defend- 
ant, and that he died seized and possessed of the land described 
m the petition. The defendant filed a special plea, setting 
forth that his son John was not, at the time of his death, seized 
and possessed of the land in controversy, but that he was. On 
the trial of the issue joined between the parties the plaintiff 
offered to prove, after notice to the defendant to produce it, that 
the defendant had made and executed to his son John, then her 
husband, a deed of conveyance in fee simple for the land; that 
it was duly delivered and remained in his possession up to the 
time of his death, when the defendant obtained possession of it, 
and it has not been since seen. The case shows that the 
deed never was registered. This testimony was rejected. (125) 
The proceeding in this case is at law to establish a legal 
right. The testimony rejected was not competent to that pur- 
pose. The husband. Jom Thomas, never was seized end pos- 
sessed of the land, but, at the time of his death. had only an 
incomplete legal title. A/orms v. Ford, 17 N. C., 418. If a 
widow be entitled to dower in land to which the title of her 
husband was, at the time of his death, in that state, she cannot 
recover it at ‘law, beeause, being incomplete at law, she cannot 
give legal evidence of his seizin. It may be that she may have 
relief in equity, as her husband would have had. Tolar v 
Tolar, 16 N. C., 456. The equity. in that case, would be. not 
in the nature of the right, but to have the benefit of the legal 
title, which has been lost by spohiation. The relicf 1s a recon- 
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veyance with covenants against intermediate incumbrances, or 
acts of the party making it. Yate v. Tate, 21 N. C., 23 
Per Curran. Judgment affirmed. 


Cited: Tyson v. Harrington, 41 N. C., 332. 


(126) 
MARTIN RICKMAN vy. WILLIAM RR. WILLIAMS. 


1. A justice of the peace, before whom a warrant is tried, is not per- 
mitted to sign the hame of a surety to the stay of execution, even 
though the person whose name is signed afterwards assents to it 
and pays the judgment. 


2. It seems that none but the surety himself, or one for him in his 
presence, can sign his name to the stay of a justice’s execution. 


3. When a surety signs a stay of a justice’s execution, without any 
request from the principal, and afterwards pays it, this is a mere 
voluntary payment and gives him no cause of action against the 
principal. 

APPEAL from the Superior Court of Law of Buncomsg, at 
Spring Term, 1849, Bazley, J., presiding. 

The plaintiff brought an action of debt on a bond, and the 
only question on the trial was a set-off, claimed bv the defend- 
ant. As to that the facts were these: One Patillo warranted 
one David Willams and the plaintiff on a bond, and recovered 
judgment for $47.32, and the justice then made this entry on 
the warrant: “The defendant prays the stay of execution and 
gives for security W. R. Williams.” The entry purports to be 
signed by W. R. Williams, the present defendant, but in fact it 
was not. The justice was examined on the trial and stated that 
the defendant was not present at the time, and that he signed 
the defendant’s name in his absence, but that, afterwards, though 
how long afterwards he could not remember, he informed the 
defendant that he had done so, and the defendant then told him 
his name might stand; and he subsequently paid the debt to 
Patillo. The court was of opinion that the defendant was not 
entitled to the set-off; and the defendant submitted to a verdict 
and judgment, and appealed. 


(127) J. W. Woodfin for plaintiff. 
Baxter for defendant. 


Rerrixn, C. J. There is no objection to the set-off on the 
ground of a want of mutuality, although the demand of the 
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defendant is for money paid for the plaintiff and another; for, 
as the contract is in our law joint and several, the defendant 
could sue the plaintiff separately, and therefore he may have 
the set-off in this action by the plaintiff alone, instead of being 
put to his cross-action. Yet we think the judgment must be 
affirmed, upon the ground that the defendant was not bound for 
the debt, and therefore that the payment is to be considered 
voluntary. In order to bind a surety for the stay of execution, 
the act requires that his acknowledgment should be entered on 
the warrant and be signed by the party, and it has been held 
that the magistrate, even upon the previous request of the surety, 
cannot sign “his name in his absence. Weaver v. Parish, 8 N. 
C., 319. It may well be questioned whether a signature by any 
one but the sur ety personally, or at least by one in his presence, 
can bind him, although in that case the decision was placed on 
the narrower footing that the justice cannot thus blend his 
judicial functions with those of attorney for the party. For 
the provision that the acknowledgment should be entered in 
writing and signed by the party, is obviously in the nature of 
a statute against frauds and perjuries, and was intended to 
prevent a prejudice by falsehood, cither to the creditor or the 
supposed surety. The law makes the acknowledgment conclu- 
sive, in the nature of a judgment, on which execution may be 
issued without further notice; and as there are no attor neys, as 
responsible officers of the law, to whom the party can give a 
warrant to appear for him before the j justice, it would seem that 
the just construction of the act 1s according to its letter, that 
the stay must be signed by the party himself. Whether 

he be the person he represents himself to be, it must be (128) 
supposed the magistrate will generally know, or can 

easily ascertain, as well as his sufficiency in point of property. 
But it ean hardly have been the intention of the Legislature to 
impose on the magistrate the duty of passing on the fact or the 
sufficiency of the author ity given by an absent person to another 
to enter him as surety for an appeal or stay of execution, and 
the decision thereon of the magistrate should be final, and bind 
the surety conclusively, as upon a judgment for the debt. Such 
a construction would expose the supposed parties to much impo- 
sition; or, if the surety could be relieved upon showing the 
fraud on him, it would equally endanger the ercditor’s rights, 
whose debt may have been lost by the delay. But, however that 
may be, the ease cited establishes that the signing of the surety’s 
name, in lis absence, by the justice, is void; and, consequently, 
the defendant was under no obligation to pay the debt. His 
subsequent assent amounted to nothing; for it does not appear 
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that he saw the judgment or knew the amount of it, or the 
parties to it, or even that it was within the period in which 
the magistrate had power to receive a surety for the stay. Nor 
does it appear that the defendant’s assent was given in the 
presence or with the knowledge of the plaintiff, and therefore 
no request by the principals to the defendant to pay the debt 
can be inferred; which circumstance distinguishes this case from 
that cited by the defendant, Alexander v. Vane, 1 M. and W., 
511, in which the presence of the defendant, when the plaintiff 
verbally promised to pay the debt, was held to be an authority 
and request to the surety to pay the debt, and implied an agree- 
ment to repay it. But there is in this case nothing to show 
that the plaintiff had any knowledge that the defendant under- 
took in any way to pay the money, or that he had paid it. 
Per CurtaM. Judgment affirmed. 


Cited: Murray v. Edmonston, 51 N. C., 517. 


(129) 
EDMUND BRYAN v. W. J. T. MILLER Ef At. 


When an administrator or executor, after the delay of nine months 
allowed by act of Assembly, Rev. St., ch. 46, sec. 25, pleads to an 
action the want of assets, he has a right to give in evidence a 
judgment confessed, pricr to the time when the plea is pleaded, 
without regard to the priority of the time in bringing the suits. 


ApprEAL from the Superior Court of Law of Rururrrorp, at 
Fall Term, 1848, Manly, J., presiding. 

The question on the trial in this case was upon the defend- 
ant’s plea of plene administravit. The facts were agreed to be 
these: The defendants administered 11 December, 1843, and on 
the same day the plaintiff served a warrant on them in debt on 
a bond for $83.51, and the justice, at the instance of the de- 
fendants, postponed the trial to 11 September, 1844: Upon the 
trial before the magistrate the defendants insisted on their want 
of assets, and, thereupon, the suggestion was endorsed on the 
warrant, ‘and, ‘after a judgment for the debt, interests and costs, 
the justice returned the warrant to the next County Court, held 
on the fifth Monday after the fourth Monday of September, 
1844, and the defendants pleaded in court fully administered, 
and judgments confessed on specialties, and no assets ultra. 
The defendants in fact received assets to the value of $3,852.44; 
but, including the expenses of the administration, disbursed the 
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sum of $4,129.29 in discharge of judgments on bonds rendered 
by confession prior to September, 1844, in suits brought 

after 11 December, 1843. Therefore, the court instructed (130) 
the jury to find for the defendants on the plea of plene 
administravit, and from the judgment the plaintiff appealed. 


Gatther and Guton for plaintiff. 
Bynum and Buxter for defendants. 


Rurrin, C. J. It was argued for the plaintiff that the admin- 
istrators’ confession of judgments, in suits brought after that of 
the plaintiff, is in effect the same thing as making voluntary 
payments to one creditor after suit brought by another, and 
therefore that it ought not to be allowed. But it is perfectly 
settled that the executor has the right to make that preference 
before he pleads. Anonymous, 2 N. C., 295; Grier v. Comb. 
1 N. C., 91. The reason why the executor should be enabled 
to do so is well explained by Lord Ellenborough in Tollput v. 
Wells, 1 Maul. and Selw., 395, and both the rule and reason 
were approved by this Court in Hall v. Gulley, 96 N. C., 345. 
It might, perhaps, have been doubted whether the court ought 
to give leave to an executor to delay pleading, in order to give 
him time to appropriate the assets, so that he could plead 
safely; or whether the leave thus given should have the effect 
of wor king prejudice to a creditor first suing. But the practice 
on that point seems to be settled in England, and, at all events, 
in this State it is expressly provided by the act of 1828 that 
an executor may have nine months to plead, and that, then, he 
may have any plea, relative to the assets, which could be pleaded 
had the suit been instituted at that time. Rey. St., ch. 46, see. 
25, Therefore, it is clear that the plea in this case does not, 
under the statute, relate to the commencement of the suit, or any 
other point of time prior to that at which the executor is bound 
to plead, after the expiration of the nine months. In this case 
the defendants had at the time of plea paid more on the debts 
of the intestate and the necessary expenses than the 
whole amount of assets; and therefore the directions to (131) 
the jury were right. 

Per Curiam. Judgment accordingly. 


Cited: Terry v. Vest, 33 N. C., 66. 
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THE STATE v. MATTHEW WILSON. 


1. Upon the trial of an issue in a bastardy case, whether or not the 
defendant is the father of the child charged to him. it is not com- 
petent to introduce any testimony to show that the child was not 
a bastard. 

2. The adjudication of that question belongs to the justices before 
whom the oath of the woman is made. and if they decide against 
him upon that question. he lias a right to bring up by certiorari. 


Apprat from the Superior Court of Law of Carawana, at 
Fall Term, 1847, Pearson, J., presiding. 

This is a proceeding i in bastardy, i in which the defendant was 
charged as the father of a child of Mary Huffman. At his 
instance an issue was made up whether the defendant was the 
father of the said bastard child or not. 

On the trial the examination of the mother was given in 
evidence on the part of the State, and therein she charged the 
defendant to be the father. 

On the other side, evidence was then given that the said 
Mary and one Lawson Huffman intermarried in 1840 and lived 
together in Catawba County for some months, and that then the 
husband left his wife and went to one of the western States; 

that about 1 October, 1843, he returned to Catawba and 
(132) resided there in the vicinity of his wife, and frequently 

slept in the same house with her, until March, 1844; 
but not in the same bed, except that on one occasion (the par- 
ticular period not mentioned) he rose in the night from the bed 
in which he was lying and went to that in which his wife was; 
that in March, 1844, the said Lawson again left the State, and 
had not been since heard of; and the said Mary remained in 
Catawba and had the child there on 19 July, 1844. 

The counsel for the defendant moved the court to instruct 
the Jury that upon this evidence, if believed, the child was 
deemed in law the husband’s; and, therefore, that the defendant 
could not be found to be the father. 

But the court refused the instruction, and then informed the 
jury that, although there was such a legal presumption as that 
mentioned, when the husband and wife had opportunity of in- 
tercourse, yet 1t could not determine the issue—which was, 
whether the defendant was or was not in fact the father—be- 
cause, as to that, the law raised also a contrary presumption 
from the examination of the mother; and that, therefore, the 
question was to be determined on those opposing presumptions 
and any other evidence upon the matter of fact; and that they 
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ought to find against the defendant if upon the whole evidence 
they believed that he was the father of the child. 
The issue was found against the defendant, and he appealed. 


Attorney-General for the State. 
No counsel for defendant. 


Rourrin, C. J. It is probably true that, upon the evidence of 
access in this case, the law would presume conclusively that the 
issue is legitimate. And it is certain the oath of the wife, by 
itself, was not sufficient, at common law, to bastardize 
her issue, so as to exonerate her husband from its main- (133) 
tenance and charge another person with it; and we sup- 
pose that the act of 1814 has not made any change in that 
respect. But 1 seems to the Court that those questions could 
not be raised in the manner and in the stage of the case in which 
they were here brought forward. If they could, we are not 
prepared to say the question of paternity was not left to the 
jury properly, under the statute, upon the contrariant legal pre- 
sumptions, aided on the one side or the other by other circum- 
stances. 

But we need not consider that point, as the Court hold that, 
on the trial of this issue, no part of the defendant’s evidence 
ought to have been heard, for the reason that it was irrelevant, 
and, indeed, contradictory to the admission or implication in 
the issue that the child was a bastard. That, we think, will be 
apparent upon considering the difference between the several 
questions thus presented, the state of the law before the act of 
1814, and the alterations introduecd by it, 

When it was held, notwithstanding the statute spoke only of 
single women, that the true question under them was whether 
the child sought to be affiliated was a bastard, and therefore that 
a man might be charged as the father of a married woman’s 
child, the necessary consequence was that he could be so charged 
only when such circumstances were found, upon competent evi- 
dence, as to constitute the child a bastard in law; since every 
married woman’s child is prima facie the issue of the husband. 
Hence, the mother appearing in the proceedings to be married, 
it was requisite the conviction should state the impotency or 
nonaccess of the husband, and that it was proved otherwise than 
by the wife; as she was only competent, and that, from neces- 
sity, to prove the criminal conversation of which the child was 
the fruit. -Of course, it would be open to the accused, before 
the justices, to offer evidence of access or opportunity of 
access of the husband, and thereby seek to establish the (134) 
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legitimacy of the child; and it would be for the justices, upon 
the whole evidence and according to its legal weight, to de 
termine whether the child was legitimate or a bastard. If 
the former was found, as established by the proofs, the party 
accused was to be at once discharged; and if the latter, the 
party was conclusively fixed as the father. In the first case, 
the party was necessarily discharged, although the justices might 
believe, upon the oath of the mother, that he was in fact the 
father, for the reason that, nevertheless, the child could not 
legally be adjudged a bastard. It is thus manifest that the first 
inquiry in such cases is whether the child be a bastard or not. 
That is preliminary to and altogether distinct from the in- 
quiry, who, supposing the child to be a bastard, is the father? 
Now, it was at all times the course for the Superior Courts in 
England to re-examine, upon certiorart, orders of bastardy in 
such cases, and to quash them, when impoteney or nonaccess of 
the husband did not appear in them to have been established 
upon evidence which was not apparently incompetent. It was 
a settled jurisdiction at common law. Rex v. Feading, Rep. 
Temp. Hardw., 19; Rex v. Rooke, 1 Wils., 340; Rex v. Luffe, 
8 East, 193. Of course, it existed here, also, as was distinctly 
stated in 8. v. Barrow, 7 N. C., 121. There, a mother of mixed 
blocd charged a white man, and the court said that, independ- 
ently of the act of 1814, the County Court could not right- 
fully charge a person, if it appeared that the magistrates pro- 
ceeded against law in their judgment; for that, in summary 
proceedings, justices of the peace must observe the course of the 
common law in raising a charge against the party, giving him 
none of trial and opportunity of defer ense, and, unless a statute 

common law anproves, Tt i is ae there j is an satination 
(135) that, by virtue of the act of 1814 , the objection to the 

mother’s competency might be taken by plea that she was 
of mixed blood. But it is obvious that was an inadvertency; 
for, in the first place, that act gives no such issue, but only that 
the party charged is not the father; and, in the next place, it 
is the province of the court to decide every question of ecompe- 
tency of evidence, and it cannot in any case be referred to the 
jury, either as to the matter of law or the matter of fact on 
which the question of law is raised. The issue given by the 
statute had not been tendered in that case. The party had 
asked leave to plead that the woman was of mixed blood within 
the fourth degree. In substance, then, 1t was a motion to quash 
on that ground, which was overruled, and carried up by appeal; 
and the act of 1814 had nothing to do with the matter. Indeed, 
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the court said expressly that the party was entitled to the re 
dress, independently of the act. Such having been the law, a 
person who was about to be charged improperly with the main- 
tenance of a cuild of a married woman, with which another was 
already chargeable in law, as the father by legal presumption, 
had a direct and adequate ‘remedy by certiorart at common law, 
or by a motion to quash in the County Court and an appeal to 
the Superior Court, under our oe There was, therefore, 
no occasion for a special statute to afford a remedy in such a 
case, nor is there any ground ee carrying the act of 1814, by 
constructien, beyond its words and apparent purport for that 
purpose. 

If there were no other fit remedy, then, perhaps this case 
might be deemed within the mischief, and brought within the 
operation of the act. But as that was not at all true, the act, 
although remedial, 1s to be confined to the case ep the remedy 
mentioned in it, and not be extended beyond its language and 
obvious scope, so as to embrace a case in which there was be- 
fore fit and ample redress. 

The question then recurs, what are the words and pur- (136) 
poses of the statute? The enactment is that when a man 
is accused by a woman “of being the father of her bastard child, 
he shall be entitled to have an issue made up to try whether he 
be the father of such child.” Furthermore, it mekes the exam- 
ination of the woman prima facie evidence, on the trial, against. 
the accused. Since it was manifest, as already remarked, that 

under the act of 1741 it was essential, before entering on the 
inquiry who was to be charged as the father of the child, that it 
should be determined that such child was a bastard, so it con- 
tinues to be, notwithstanding the act of 1814; fer it is obvious 
that it is assumed in the latter act to have been duly determined 
that the child is a bastard, before the accused tenders the issne 
that he is not the father. Indeed, the bastardy is impliedly 
admitted in the issue itself. It 1s not whether the child be a 
bastard or not. No such issue is given. But the act is that 
one charged with being the father of a pase d ehild may aver 
that he is not the father of such child. That puts in issue the 
very fact of begetting the child. and nothing more. The man 
may clear himself by showing nonaccess or ‘impotency, or any 
other natural fact inconsistent with his paternity, and, were it 
not for the peculiar force given by the statute, according to its 
necessery construction, to the examination of the woman, as evi- 
dence to the jury, the party might also, if practicable, give evi- 
dence that another person was the father, and thus negatively 
disprove his own paternity. But even in that case evidence, 
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either direct or presumptive, of the paternity of the husband 
must, of necessity, be excluded, since it would be contrary to 
the implication, in the issue, of the bastardy of the child. This 
construction is fortified by the provision which makes the exam- 
ination of the mother prima facie evidence against the accused, 
that is, to support the issue throughout, on behalf of the State. 
For, if the legitimacy or illegitimacy of the child be in- 
(137) volved in the issue, then the evidence of the wife would 
not only be made evidence of the nonaccess of the hus- 
band, but by itself it would be made sufficient evidence thereof, 
unless disproved by the accused. The rule of evidence upon so 
essential a point ought not thus to be changed by a side wind. 
It is clear that it was not in the contemplation of the Legisla-_ 
ture, and, indeed, is in opposition to the policy of the act, as set 
forth in the preamble. The mischief recited is.that the oath of 
the woman was conclusive evidence against the alleged father; 
which, instead of suppressing vice, had a contrary effect, by 
encouraging abandoned women in their courses with low and 
poor men, as they were able, by perjury, to lay their offspring 
to men of character and property; and the remedy enacted is 
that her examination should be prima facie evidence only. 
Thus it is seen that the purposes of the act were to restrain the 
operation of the mother’s oath, and impair its effect under the 
act of 1741, and by no means to enlarge it by rendering it com- 
petent to a point to which at common law and by that act it 
was not. In other words, the act was made for the relief of a 
man falsely accused, and intended to enable him the better to 
defend himself by disproving the woman’s oath that he begat a 
child by her, otherwise proved to be a bastard—and not to give 
such an effect to her oath as to make it in itself evidence, much 
less prima facte evidence, of the bastardy of the child. Then, 
whether regard be had to the state of the law previously, or to 
the language or policy of the act of 1816, the conclusion is that 
the illegitimacy of the child is assumed and admitted in the 
issue tendered by the defendant, and, therefore, that it was not 
competent for him to give evidence, on the trial of the issue, of 
the husband’s access or of any other fact tending to establish 
the legitimacy of the child. In the issue he put himself 
(138) on the fact that he is not, while the State afirms that 
he ts, the father of the child. 

Tt will be readily perceived that this determination acknowl- 
edges the right of the man charged to insist that the child is 
legitimate, and so, that he cannot be saddled with the main- 
tenance; and that it only excludes him from so insisting upon 
the trial of the issue. For the reasons given, it seems clearly 
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better for him that he should present that point by itself, and 
before he raises the other question, namely, whether he be the 
father, supposing the child to be a bastard; and likewise it pro- 
motes the public justice and that due to the mother, to separate 
those inquiries, and thereby prevent surprise on either side in 
disposing of them. The judgment must therefore be affirmed; 
and this decision must be certified to the Superior Court, with 
directions to that court to bind the defendant to appear at the 
County Court, and to issue a writ of procedendo to the County 
Court to take the bond from the defendant for the maintenance 
of the child, ete., as prescribed in the statute. 
PER CURIAM. Ordered accordingly. 


Cited: S. v. Floyd, 35 N. C., 383; 8. v. Herman, ib., 504; 
Johnson v. Chapman, 45 N. a 218: S. v, Allison, 61 N. C.,, 
346; 8.0. Britt, 78 N. C., 440; &. v. een 101 N. C., 784. 


(139) 


GEORGE W. B. HISE, Executor, rte. v. JOSHUA FINCHER 
AND WIFE. 


Where ua testator, being sick in bed, called for his will nud directed his 
sou to burn it. and instead of doing so he retained the will and 
burnt another paper for the purpose of deceiving his father, and 
the father wes thus deceived into the belief that his will was 
burnt: Jie/d, that this did not amount to a revocation, the will 
not having been actually burt. 


APPEAL from the Superior Court of Law of Burxes, at Spring 
Term, 1849, Bailey, /J., presiding. 

A paper-writing was propounded as the last will of George 
Hise, deceased, by George W. Hise, and the probate was opposed 
by Joshua Fincher and his wife, Ehzabeth, who is a daughter 
of the party deceased; and an issue of devisavit vel non was 
made up under the direction of the court. The script purports 
to bear date 22 June, 1848, and to devise and bequeath land and 
chattels to the widow of the deceased, to his son, the said George 
W. Hise, who is also nominated the executor, and to contain 
devises and bequests to four other children of the deceased, with 
a limitation over of the shares given to a daughter, Selina, upon 
her death without leaving issue, to the heirs of George W. Hise; 
and it is stated that Selina died i in the lifetime of her father, 
under age and without leaving issue. 
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On the trial the due execution of the instrument, as a will to 
pass both real and personal estate, was proved and not disputed ; 
and the only question was whet her it had been revoked or not. 
To establish a revocation a witness was called for the caveators, 
who siaied that George W. Hise, the propounder, was speaking 

io him concerning the paper- writing in issue, whether 
(140) before or after the tesiator’s death does not appear, and 

said to him, “My father” (the party now deceased) “was 
lying sick in bed and requested us to bring him the will; the will 
was brought to him and he requested us to throw it into the fire 
and burn it; but I held the will and another piece of paper in 
my hand at the same time, and, for the purpose of deceiving my 
father, I threw the other paper into the fire in his presence, 
instead of the will, and put the will in my pocket.” Thereupon 
the court instructed the jury that the burthen of proof was on 
the caveators to establish a revocation, and, to that end, it was 
necessary that the jury should net only be satisfied that the wit- 
ness told the jury the truth in giving the declarations of George 
W. Hise, but also that those declarations were true. But if 
therefrom they should believe that George Hise, being desirous 
of revoking his will, requested his son, George W. Hise, to bring 
the will and throw it into the fire, and the son threw another 
paper into the fire, which was burned, and which the father 
believed to be his will, and the paper now offered as the will was 
secretly retained by the son George W., for the purpose of de- 
ceiving his father, and the father was thereby deceived, then it 
was in effect the same as if the paper purporting to be a will 
had been burned, and it was, in law, revoked. The jury found 
the revocation, the court pronounced against the paper, and the 
propounder appealed. 


Avery and Gaither for plaintiff. 


N. W. Woodfin, Craige and J. W. Woodfin for defendants. 


Rourrm, C. J. Upon the supposition that the evidence of 
George W. Hise’s declarations were admissible to affect the 
interests of the other devisees, the Court is of opinion that there 

was yet error in the effect given to them, as establishing, 
(141) if true, a legal revocation. The act of 1819, Rev. Si., ch. 

122, secs. 12 and 13, contains substantially the same pro- 
visions on this subject with those of Stat. 29 Charles IT., and 
therefre is to reecive the like construction. No devise of lands 
ner will of personalty is revocable, otherwise than by some other 
will or writing declaring the same, or by burning, canceling, 
tearing or obliterating the same by the devisor or testator, or in 
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his presence and by his direction er consent, and all devises of 
land and bequests of personal estate “shall remain and continue 
in foree unti! ae same be burnt, canceled, torn or obliterated by 
the deviscr or testator, or in his presence and by his consent and 
direction, or unless the g sanic be altered,” ete. Tt is obvious that 
the main purpose of the act is to alter the rule of law by which 
the revocation of a written will, duly attested, could formerly | be 
established by parol proof merely; and that is done by requiring 
the intenticn to revoke to appear, not merely from the mouths 
of witnesses, but also by some overt act, apparent in another 
writing, or on the paper itself, alleged to have been revoked. 
It 1s to be done by another will or writing, or by the destruction 
of the paper by burning, canceling, tearing or obliterating. 
Now, it 1s impossible to say here that the paper was burnt, can- 
celed, torn or obliterated. Iti is true, a great fraud was practiced 
on the dead man by his son’s pretending to burn the will, while 
he in fact preserved it; that is, 1f it can be assumed, upon the 
evidence, that such were the facts. But the very question is 
whether upon this parol evidence, by itself, an intention to re- 
voke can be found, or, 1f the intention be granted, whether the 
law will allow such intention to burn and revoke to be, in fact 
and law, a burning and revocation. The statement of the ques- 
fion seems to furnish an answer to it in the negative. The stat- 
ute positively requires things to be done, and not merely said or 
intended to be done. The Court cannot dispense with those acts 
upon the ground that, in requiring them, the statute put 
it in the power of a bad man to deceive and defraud a (142) 
testator. That was for the consideration of the Legisla- 
ture, which body has, nevertheless, used language en the subject 
which is clear and explicit, and which, therefore, the judiciary 
must observe, though, in a few very extraordinary cases, it ad- 
mits the possibility of fraud and imposition. For it is clear 
the Legislature deemed it the better policy to submit to that 
inconvenience, In a solitary instance, now and Sauna hu- 
man sagacity is net competent to euard verfectly against fraud 
of every kind—the xn to let in the more extensive and frequent 
mischief ayising froin perjuries commitied im prow ae verbal 
directions to burn or cancel a will, and a supposed belief of the 
testator *hat it had been done. We conecive the werds of the 
act are diametrically epnosed to the hearing of anv evidence of 
the kind, and that to effect a revocation of a will there must be 
decds, within some one of the definite words used. The ecunsel 
opposed to the will lave adduced but one case having anv anal- 
omy to the present, and that is very & sieht. It isthat of Bidh v. 
Thomas, W. BL, 1643, where the will was slightly torn by the 
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testator and thrown by him into the fire and slightly burned, and 
it was held that it was revoked, notwithstanding another person 
took it out of the fire and preserved it, without the knowledge of 
the testator. But the reason given for it was that case fell with- 
in two of the specific acts described in the statute, namely, tearing 
and burning; for, though the burning was very slight, yet, hav- 
ing come from the aét of testator in throwing the paper on the 
fire with intent to burn it, that was sufficient within the statute. 
In Reed v. Harris, 6 Adolph. and El., 209, Lord Denman, in 
speaking of that case, expresses a doubt whether the proof there 
would now be deemed sufficient. But it is not necessary to ques- 
tion it at present, as our case is essentially different in 
(143) the very facts on which Libb v. Thomas was put, since 
here neither tearing nor burning happened in the slight- 
est degree. And, on the contrary, Reed v. Harris is directly in 
point to the question before us. There an old and infirm man 
threw his will, inclosed in an envelope, into the fire, and a dev- 
isee in the will snatched it off, a corner of the envelope only 
being burnt, but promised the testator to burn it, and pretended 
to have burnt it. Yet the court was unanimous that the will 
remained in full foree, and that very devisee recovered under 
it In ejectment. It was so held by force of the words requiring 
the palpable acts of burning and so forth, 1n exclusion of inten- 
tions and unexecuted attempts, shown merely by parol, which 
it was the policy of the law not to hear by itself. The judg- 
ment in that case proceeds, we think, upon a sound interpreta- 
tion of the statute, and it 1s decisive ‘of the question here. In- 
deed, Afr. Justice Williams in his argument puts, by way of 
Ulustration, the very case stated in this bill of exceptions. His 
words are these: “It is argued that if a testator throws his will 
on the fire with the intention of destroying it, and some one, 
without his knowledge, takes 1t away, that is a fraud which 
ought not to defeat his act. But so it might be said that if a 
testator sent a person to throw it on the fire and he did not, the 
revocation was still good. Where would such constructions end? 
The effect would be to defeat the object of the statutes, which 
was to prevent the proof of cancellation from depending on 
parol evidence.” The ease is the stronger because, in a subse- 
quent case, the Court held, upon the same facts, that as to copy- 
hold lands, which are not embraced in the statute of frauds, this 
will was revoked. Reed v. Harris, 8 Adolph. and Ells, 1 


Per Curiam. Judgment reversed, and venire de novo. 


(ried: White ». Casten, 46 N. C., 201. 
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(144) 
JAMES RUTHEREGCRD y. WILLIAM RABULRN et AL, 


1. Under the act of 1S48. ch. 538, on the trial of an ejectment, brought 
by a purchaser at au execution sale against the defendant in the 
execution or one bound by its teste, no judgment need be shown— 
at all events, unless the purchaser be the plaintiff in the execu- 
tion. 

2. In cases where if is necessury to produce the judgment, as where 
the opposite party claims under a prior conveyance, a variance 
between the judgment and the execution will not avoid the pro- 
ceedings under the execution, provided enough appears to enable 
the court to see, with reasonable certainty, that in fact the execu- 
tion was issued and intended to enforce the particular judgment. 

3. In this case the note on which the judgment was obtained was 
payable to the firm of “Lester. Kilgore & Bates,” the judgment 
was in the name of ‘Philip Lester. Josiah Kilgore and William 
Bates.” and the execution was in the names of "P. Lester, Kil- 
gore & Bates,” and for the same amount as the judgment: Held. 
that the variance in the names came within the mischief intended 
to be remedied by the act of 1848. and did not vitiate the execu- 
tion. 

4, Although land alone is meutioned in the act of 1S48, it seems to be 
the unavoidable interpretation of it that the sales of personalty 
under execution must, in like manner. be upheld as being within 
the mischief. 


AppEAL from the Superior Court of Law of Buncomsn, at 
Spring Term, 1849, Sailey, J., presiding. 

This action was tried in April, 1849, and the lessor of the 
plaintiff claimed title, as a purchaser, under a judgment and 
flere factas against Hodge Raburn. <A transcript of the record 
was given in ” evidence, and it aypedred therein that an action 
of debt was brought by Philip Lester, Josiah Kilgore and Wil- 
liam Bates, on a bond given by Hodge Raburn to a firm 
called “Lester, Kilgore & Bates,” and that judgment (145) 
was recovered for $206.28 principal money and $48.13 
damages for interest, and the costs; and that thereon a fieri 
ee was issued for ‘the said debt, damages and costs, purport- 

g, however, to be on a judgment by “P. Lester, Kilgore & 
Bae » The defendant William Raburn claimed under ‘Hodge 
Raburn, and he objected that the sheriff’s sale did not pass the 
title, because of the variance between the judgment and the exe- 
cution in the names of the creditors. ‘he court being of that 
opinion, nonsuited the plaintiff, and he appealed. 


J.W. Woodfin and Bynum for plaintiff. 
N.W. Woodfin and Avery for defendants. 
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Rurriy, C. J. Until Hamilton v. Adams, 6 N. C., 161, it 
was understood that the law here was the same as in England, 
and that the execution not only justified the sheriff, but that the 
purchaser under it need show nothing more, as against the de- 
fendant himself, or one coming in after the lien of the execution 
attached. Lake v. Billers, 1 Ld. Raymond, 753; Dobson v. 
Murphey, 18 N.C., 591. It was a rule of convenience and also 
of policy, for the safety of purchasers, and thereby to induce 
a confidence in bidding and buying at a fair price. But in the 
case first mentioned 1t was held, nearly forty years ago, that a 
purchaser must show a judgment as well as an execution, and 
that has been followed ever since, though the reasoning in the 
case 1s certainly not satisfactory. It is, that it was a sacred 
and, indeed, a constitutional right of every man to have notice 
and the opportunity of defense before he should be concluded, 
and, therefore, that there must be a judgment; and it was 
thence inferred that the record of the judgment must be pro- 

duced by a purchaser as the only evidence of it, since 
(146) it could not be presumed from the ministerial act of the 

clerk in issuing the execution, and it would not be mate- 
rial whether it existed or not, if 1t were not required to be shown 
in some manner. This will appear the more singular when it 
is considered that the same reasoning, so far as the judgment is 
necessary to give validity to the execution against the defend- 
ant, embraces the case of the sheriff, as well as the purchaser; 
for it is clear that the officer can no more justify under a void 
process than the purchaser can deduce title through it. Yet it 
has never been questioned that the sheriff is justified by the 
writ alone; but, on the contrary, the affirmative has been con- 
stantly held here, as in England. Weaver v. Cryer, 12 N. C., 
3387; Farley v. Lea, 20 N. C., 307. But the truth is that the 
principle of hearing a person before passing on his rights was 
always as sacred as 1t is now, and strictly observed at the com- 
mon law. There is no doubt, then, that the law requires a 
judgment to support an execution. Yet, it docs not follow that 
the judgment must be proved by the production of the record 
on the trial of a suit for the property sold under the execution. 
For, although the acts of a creditor in suing, and of 2 ministe- 
rial officer in issuing, the execution, do not, of themselves, au- 
thorize a presumption that there is a corresponding judgment, 
there are, yet, other things in every case from which there is a 
fair and almost necessary presumption of the existence of a 
judement. They are, the power and duty of the court from 
which the process emanated, to set it aside, and the omission of 
the party to have it set aside. Undoubtedly, the court would, 
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at the instance of the defendant, set aside the execution, if 
there were no judgment. Even if there be one, yet if the execu- 
tion did not conform to it, and a prejudice appeared to have 
arisen to the debtor from the variance, the court would be bound, 
in that ease also, to set it aside: as if there had been a judgement 
for $10, and a fiers facias be taken out for $1,000, so as 

to cause, for its satisfaction, the sale of a valuable tract (147) 
of land or several slaves, instead of a cow or some other 

trifling article. The question, then, really, was only in what 
manner advantage was to be taken of the want of a judgment or 
of a variance between it and the execution. The ancient rule 
was founded on the idea that such a question was most proper 
for the court whose process had been abused, because it would 
there be presented directly, and justice could be done all around 
—to the sheriff, the parties and the purchaser—by setting aside 
the execution or amending it on such terms as would save the 
first harmless for obeying the writ, and would either secure to 
the last the property bought by him or restore to him his money 
forthwith. That is a much more convenient method of deter- 
mining the validity of the execution, so far as it is dependent 
upon the validity of the judgment, rather than allow it to come 
up incidentally in ejectment or trover, whereby the debtor often 
contrives to have his debt paid out of the proceeds of the prop- 
erty sold, and still keeps the property and puts the purchaser to 
another action for the money, which is seldom available, by 
reason of the ultimate insolvency of the debtors. However 
reasonable those views seem, it was, nevertheless, resolved in 
Hamilton v. Adams that the purchaser must produce the record 
of the judgment in support of his title, and subsequent judges 
felt bound by the decision as an authority. It was considered 
to follow, necessarily, that the judgment, in order to have the 
effect of sustaining the execution, must be such a one as author- 
ized it, for, if it did not, it seemed to be much the same as if no 
judgment were shown. The inconveniences of thus Esllog ie 
out the principle of the case mentioned were numerous and mis- 
chievous, defeating many fair purchasers at sheriff’s sales unon 
frivolous objections, down to the June Term, 1848, in the ease 
of Collats v. McLeod, 30 N. C., 221. They have at last 

been deemed so grave as to induce the Legislature at the (148) 
session of that year to pass the act (chapter j0) TO 

secure the title of purchasers of land sold under execution,” 
which declares that when land had been sold, or might there- 
after be sold, by virtue of any writ of execution commanding 
the sale thereof, no variance between the execution and the judg- 
ment whereon it was issued, either in the sum or in the manner 
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in which or in the time when it is due, shall invalidate the title 
of the purchaser. From the terms of the act, the circumstances 
under which it was passed, and the policy it is calculated to 
advance, 1t seems to have been obviously the intent of it, or at 
least its necessary construction, to reinstate the rule of the 
common law of which we have been speaking. Hence, although 
land alone is mentioned in the act, it seems to be the unavoid- 
able interpretation of it that the sales of personalty under exe- 
eution must, in like manner, be upheld, as being within the 
mischief. The act cannot be regarded as enacting a thing new, 
out and out, and therefore to be strictly construed. But it 1s 
rather directed at a particular adjudication, and to be restora- 
tive of the common law, to the full extent reached by that prin- 
ciple. So, with respect to the question in this case, the act gives 
validity to executions, upon a presumption of a proper judg- 
ment or without regard to certain variances between the judg- 
ment and execution. And from those considerations we think 
it is apparent that the particular variances specified are set down 
in the act as examples of such as it was meant should not hurt 
the process. For, such as that existing here, in not precisely 
following in the execution the names of the plaintifis in the 
sult, stands upon the like reason with those particularly men- 
tioned in the act, and must be considered within the purview 
of a statute so obviously intended to be highly remedial. It is 
not supposed that an execution between entirely different per- 
sons from the parties to the judgment could be held suf- 
(149) ficient. But when the variance is apparently the mis- 
prision of the clerk, and enough is seen in it to satisfy 
the court that it was meant for an execution on a particular 
judgment and between the parties to it, as if the names were 
very nearlv the same, and the execution was acted on and re- 
turned, enrolled and certified as a part of the record of that 
suit. If that were not the truth, it must be supposed the per- 
sons affected by it would procure it to be set aside. The sub- 
sistence of the execution, therefore. under such circumstances, 
affords a presumption, whenever it is impeached collaterally, 
that it is a legal and proper one. ‘T’herefore, in effect, no judg- 
ment need now be shown in a suit between the defendant in the 
execution, or one bound by its feste, and the officer or purchaser ; 
at all events, if the latter be not the plaintiff in the execution. 
That question, however, is necessarily restricted to a contro- 
versy between those persons. As against one claiming under a 
prior conveyance from the debtor, the judgment is to be shown 
for another purpose. As the debtor’s alience is a stranger to 
the proceedings, and the prior conveyance to him must stand, 
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unless it be successfully impeached as being in fraud of a cred- 
itor, the judgment is indispensable as evidence that it has been 
judicially established that the plaintiff in the execution was 
a creditor, within the act of 1715, as was held in Lake v, Billers, 
supra, and all the cases since. Then it is to be considered 
whether a variance in that case, between the judgment and 
execution, will avoid everything done under them. We sup- 
pose, certainly, that it will not, provided enough appears, as 
before mentioned, to enable the court to see with reasonable cer- 
tainty that, in fact, the execution was issued on and intended | 
to enforce the particular judgment. That seems to be the set- 
tled rule in New York, without any statute, and upon the 
reasonable idea that, the process being amendable, ought not 
collaterally to be held void. Jackson v. Walker, 4 Wend., 
462; Swan v. Sadlewise, 8 Wend., 676. Much more (150) 
must it be so ruled under the act of 1848, unless, upon 
no fair intendment, the Court could infer that the variance 
arose from the misprision of the clerk, but would be obliged 
to suppose it the willful disposition of the officer or of the party 
to oppress the debtor; and it seems to the Court that the present 
case, in which the judgment was in the names of three persons, 
upon a security given them as a firm, and the execution runs in 
the name of the firm, or nearly so, and for the proper amount, 
and the judgment and execution are sent in one record, as be- 
longing to each other, must be within the act, if any case can be 
so held or the act is to have any operation. Indeed, the cases 
in which the question most frequently occurs are those in which 
the purchaser attacks a previous conveyance for fraud; and, 
therefore, it must be understood that the Legislature had those 
cases mostly in contemplation. As the trial of this cause was 
after the act was in force, the variance did not impair the lessor 
of the plaintiff’s title; and therefore the judgment was erro- 
neous and must be reversed, and a venire de novo awarded. 
Per CURIAM. Judgment reversed, and a venire de novo 
awarded. 


Otted: Williamson v. Bedford, post, 199; Lyerly v. Wheeler, 
83 N. C., 289; Smith v. Bryan, 34 N. C., 14; Green v. Cole, 
35 N. C., 428; Marshall v. Fisher, 46 N. C., 117; Hardin v. 
Cheek, 48 N. C., 187; McKee v. Lineberger, 87 N. C., 185; 
Barnes v. Hyatt, ib., 317; Wilson v. Taylor, 98 N. C., 280; 
Marshburn v. Laslie, 122 N. C., 239; Wainwright rv. Bobbitt, 
127 IN. C216: 
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(151) 
THE STATE v. WILLIAM TRIBATT. 


Although it is not proper, in an indictment, to lay an offense as com- 
mitted against “the act of Assembly,” instead of saying against 
the “statute,” yet the informality is one of those cured by our act 
of Assembly. 


Apprat from the Superior Court of Law of Asus, at Spring 
.Term, 1849, Klis, J., presiding. 

This was an indictment against the defendant for selling 
spirituous liquors without a license. The offense was laid to be 
against “the act of Assembly,” and upon this ground the de- 
fendant moved in arrest of judgment. The motion was sus- 
tained by the court, and the solicitor for the State appealed. 


Attorney-General for the State. 
No counsel for defendant. 


Pearson, J. The defendant moves to arrest the judgment 
because the indictment concludes “against the form of the act 
of Assembly,” instead of the “statute.” 

It 1s best to adhere to established forms, and it tends to pro- 
mote clearness and precision always to make use of the same 
words to convey the same idea. A diversified mode of expres- 
sion may sometimes add to the beauty of composition, but pre- 
cision 18 of more importance in judicial proceedings than beauty. 

The word statute has a definite meaning. The word 

(152) act has a general meaning, and, unless other words are 

added, it may mean the doing of any body; but statute, 

ex vr termini, means the doing of a legislative body. Hence, to 

make the word act convey the same idea as the word statute, 

it is necessary to add “of the General Assembly,” thus using five 

words instead of one. The title of our Legislature is the “Gen- 

eral Assembly.” The word General is omitted in this indict- 

ment, and obscurity arises from the fact that there is no such 
body as “The Assembly,” properly speaking. 

We are of opinion that the statute which provides that judg- 
ment shall not be arrested by reason of any informality or re- 
finement, where there appears to the court sufficient in the face 
of the indictment to induce them to proceed to judgment, ap- 
plies to this case, and that the judgment should not have been 
arrested. Our attention has been called to the fact that the 
same informality existed in the indictment in 8. v. Gallimore, 
29 N. C., 147. There was judgment in that case, and the pris- 
oner was executed. The informality was not noticed. 
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This opinion must be certified to the court below, that it may 
proceed to give judgment upon the conviction. 
Per Curiam. Ordered accordingly. 


Cited: S. v. Smith, 638 N. C., 236; 8. v. Davis, 80 N. C., 389; 
S.v. Parker, 81 N. C., 581; S. v. Kirkman, 104 N. C., 918. 


(153) 
THE STATE v. ANTHONY J. SHULE. 


Upon the trial of an indictment for an affray, after the jury had re- 
turned into court and intimated an intention to acquit one of the 
defendants, but had not announced their verdict, the court told 
them that, if they believed the evidence, both of the defendants 
were guilty; whereupon the solicitor for the State directed the 
clerk to enter a verdict of guilty as to both. which was done, and 
the jury, being asked if that was their verdict, made no direct 
assent, but by a nod from each of them: Held. that this proceed- 
ing was So irregular and contrary to the established mode, that 
the judgment should be set aside. 


Apprat from the Superior Court of Law of Lincoxn, at Fall 
Term, 1848, Moore, J., presiding. 

This was an indictment for an affray. After the court had 
charged the jury, they retired, and, remaining out for some con- 
siderable time, at the request of the solicitor, they were sent for 
by the court. After the jury returned the court charged them 
that, although Jones (the other defendant) had first commenced 
a battery upon Shule, yet that, if the jury believed the evidence, 
the defendant Shule iwas also guiltv. After this charge had 
been given by the court, one of the jurors remarked that they 
had agreed to convict Jones and were about to acquit Shule, 
which remark was not contradicted nor assented to by any of 
the other jurors. Whereupon the court gave them a further 
charge, and at the conclusion of it remarked that the jury could 
retire, if they thought proper to do so. The jury remained 
together a few moments in the courtroom, apparently in consul- 
tation. The solicitor for the State directed the clerk to enter 
a verdict of guiltv as to both defendants. When the clerk had 
written out the verdict. the jurv were asked to attend to the 
verdict which was about to be read by the clerk. The 
clerk then read the verdict in the hearing of the jury, (154) 
and the jurors were then requested by the solicitor to 
make it known if anv of them disagreed to the verdict which 
had been recorded by the clerk. No juror expressed his dissent, 
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but, on the contrary, by a nod, which appeared to be made by 
each juror, expressed their unanimous assent. From the judg- 
ment upon this verdict the defendants appealed. 


Attorney-Genera! for the State. 
No counsel for defendants. 


Pearson, J. We think there was error in the mode of con- 
ducting the trial. There must be a venire de novo. There was 
a departure from the established mode of proceeding, and the 
wisest policy is to check innovation at once; particularly as, in 
this case, it eoneerns the “trial by jury,” which the Bill of 
Rights declares “ought to remain saered and inviolable.” The 
error complained of is that before the jury had announced their 
verdict, and, in fact, after they had intimated an intention to 
acquit the defendant Shule, the court allowed the clerk to be 
directed to enter a verdict finding him guilty; and after the ver- 
dict was so entered, allowed the jury to be asked if any of them 
disagreed to the verdict which had been recorded by the clerk; 
no juror expressed his dissent, but by a nod, which appeared to 
be made by each juror, expressed their unanimous assent. The 
innovation is that, instead of permitting the jury to give their 
verdict, the court allows a verdict to be entered for them, such 
as it is to be presumed the court thinks they ought to render, 
and then they are asked if any of them disagree to it. Thus 
making a verdict for them, unless they are bold enough to stand 
out against a plain intimation of the opinion of the court. 

The rules of evidence do not allow a leading question 
(155) to be put to a witness; if a party should be allowed to 
put a question to his witness, and, before it is answered 
by the witness, to suggest an answer and ask the witness if it is 
so—upon exception, this would be held to be error, and a venire 
de novo be ordered. The reason is that a leading question sug- 
gests to the witness how the party wishes him to answer; tempts 
him to commit perjury, if he is corrupt, or at all events 1s cal- 
culated to take him by surprise, and sometimes to get an answer 
from him which he would not otherwise have made. There are 
the same objections to leading juries as to leading witnesses, 
and, in fact, those apply with more force. The judge is pro- 
hibited from intimating to the jury his opinion upon a question 
of fact. The attendant circumstances in this case gave as clear 
an intimation of opinion as could be imagined. 

When a plaintiff fails to make out his case, the judge may say 

to the jury, if all the evidence offered be true, the plaintiff has 


118 


N.C] AUGUST TERM, 1849. 


STATE v. SHULE. 
not made out a case, and direct a verdict to be entered for the 
defendant, unless the plaintiff chooses to submit to a nonsuit. 

It is in effect a demurrer to the evidence. The plaintiff has 
no right to complain, for in reviewing the question of law he 
has the benefit of the supposition that the evidence offered by 
him and the inferences of fact are all true. So when the plain- 
tifi’s case is admitted, the whole question turns upon the de- 
fense attempted to be set up. If, taking the facts to be as con- 
tended for by the defendaut, the court is of opinion that he has 
made out no answer to the action, it is proper and saves time 
for the court to direct the verdict to be entered for the plaintiff. 

The defendant is not prejudiced, because, upon appeal, the 
question will be presented in the most favorable point of view 
for him. 

But the present case is not lke either of these, for the (156) 
State had not made out a case, unless the State’s witness 
was believed; and’ the credibility of witnesses must be passed on 
exclusively by the jury. It is true, from the cases made out, 
there could be but little room to doubt that both defendants 
were guilty, and the wonder is why the jury should have hesi- 
tated about convicting both. Still that was a matter for the 
jury, and its being a plain case, although it accounts for, does 
not legalize this novel mode in entering a verdict. If allowed 
because this is a plain case, it may be extended to cases that are 
not plain, and become a positive mischief. 

The judgment must be reversed and a venire de novo issued. 

Prr CURIAM. Ordered to be certified accordingly. 


Cited: Nash v. Morton, 48 N. C., 7; 8S. v. Whit, 50 N. C., 
228; S. v. Barber, 89 N. C., 526; S. x. Raley, 1138 N. C., 649; 
Riggan v. Sledge, 116 N. C., 93; Burrus v. Ins. Co., 121 N. C., 
65; Bank v. School Com., 1b., 109; Eller v. Church, tb., 271; 
White v. R. R., 1b., 489; Wood v. Bartholomew, 122 N. C., 186; 
Mfg. Co. v. R. R., rb., 886; Cable v. RB. B., 1b., 896, 898; Cox v. 
R. #., 123 N. C., 607; Gates v. Max, 125 N. C., 148; 8. v. Stm- 
mons, 143 N. C., 619. 
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WILLIAM W. DAVIS v. E. H. CUNNINGHAM. 


Where A contracted for a piece of land, at the price of $1,000, and 
being unable to comply with the terms, directed the vendors to 
convey the legal title to B, which was done, and he afterwards 
leased the land to A for about $100 per annuum, agreeing that 
When A should repay him the purchase money he would convey 
the land to A: Held, that here there was no usury—at least, 
none that could be reached at law. 


AppeaL from the Superior Court of Law of Buncomss, at 
Special Term in July, 1849, Caldwell, J., presiding. 

The following is the case sent up by the judge: This 

(157) is a suit on the single bill of the defendant for $100, exe- 

cuted in October, 1846, and payable 1 November in said 

year, to avoid which he pleaded that it was executed on an 
usurious consideration. 

On the trial it appeared that the defendant had contracted to 
purchase the land he lived on, in part at a sale made by the clerk 
and master of Buncombe County and in part from one Murray; 
that he was pressed for money to pay for the land and furnish 
his house, with a view to entertain travelers; that the plaintiff 
agreed to advance him $1,000, a part of which was paid by the 
plaintiff to the said clerk and master and to Murray, in full 
of the purchase money, and the balance to the defendant to fix 
up and furnish his house; and the said clerk and master and 
Murray were thereupon directed by the defendant to execute 
deed for the said lands to the plaintiff, which they did accord- 
ingly—the former on 15 November, 1841, and the latter on the 
17th of thesaid month. McLure, the clerk and master aforesaid, 
testified that the plaintiff said to him, at the time he executed 
the deed, that he was to reconvey the land to the defendant on 
the payment of $1,000 and $100 a vear for the rent of it; that 
his money was werth 10 per cent to him, upon which McLure 
said to the plaintiff that he had better keep his secrets as to the 
dealings between him and the defendant. It also appeared in 
behalf of the defendant that the plaintiff had frequently said 
that the defendant owed him for rent, and one witness testified 
that the plaintiff said, if the defendant did not pay him his 
rent he would sell the land. And it also appeared that the de- 
fendant had made various payments to the plaintiff, amounting 
to $400, and that a note of $200, a part of the said sum, had 

been given for rent. The defendant offered in evidence 
(158) a covenant entered into between him and the plaintiff, 
bearing date 17 November. 1841, in relation to the pay- 
ment of rent and a reconveyance of the said land, and relied on 
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it as evidence to sustain his plea. It did not appear from any 
testimceny adduced on the trial that there had been any other 
dealings between the parties than those herein set forth. A wit- 
ness stated that the value of the land, at the time of the contract 
between the parties, was $1,000, and that the defendant had on 
two occasions rented the said land, with all the improvements, 
furniture, ete., for considerably over $100 per year; in his opin- 
ion, it was worth more than $100 per year. It appeared that 
the defendant continued to live on the said land and had so 
lived, by himself or his tenants. 

It was insisted for the defendant that the rent of $100 per 
year, contracted to be paid by the defendant to the plaintiff, was 
a corrupt bargain whereby to exact interest at the rate of 10 per 

cent on $1,000 advanced. For the plaintiff it was insisted, un- 
less usury was agreed to be paid by the way of rent, when the 
parties entered into the original contract about the purchase of 
the land, that the subsequent agreement between them, in rela- 
tion to the rent and reconveyance of the said land, would not 
make it so. And it was also insisted in his behalf that as the 
defendant was not bound in absolute terms by the said agreement 
to pay the $100 per year by way of rent, but might recede from 
it at pleasure, it did not constitute usury. And it was further 
insisted for him that there was no evidence that the single bill 
sued on had been given for the rent; also, that the original con- 
tract between the parties as regards the said land was absolute. 
And the court was moved to charge the jury according to the 
views insisted on by the plaintiff. 

The court declined so to charge, but told the jury (159) 
if the contract, in relation to the rent of the land at 
the rate of $100 per year, was entered into between the par- 
ties as a mere cover, so that the plaintiff should receive, and the 
defendant pay, 10 per cent per annum on the $1,000 advanced, 
or any other sum over and beyond 6 per cent, that it would be a 
case of usury; and it made no difference whether such bargain 
was made at the original treaty about the said land, or when it 
was conveyed to the plaintiff, or thereafter. And the court also 
told the jury, though the defendant had an election, under the 
original agreement ‘of the parties, to pay rent or not, yet if he 
executed his note to secure the payment of the said rent, under 
and by virtue of a contract to pay 10 per cent per annum on 
the said $1.000, or any other sum over and beyond 6 per cent, 
that it would be a case of usury. As to the question raised, 
whether the note in question was executed for the rent of the 
said land, the court thought there was evidence to be left to the 
jury, and accordingly left it to them, as a matter of fact for 
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their decision. The court left it to the jury to say whether the 
original contract between the parties about the land was abso- 
lute, or how the matter was. | 

The jury found for the defendant upon the plea of usury. 
A new trial was moved for and refused, and from the judgment 
on the verdict the plaintiff appealed. 


Baxter for plaintiff. 
Gaither, N. W. Woodfin and J. W. Woodfin for defendant. 


Prarson, J. If the land had ever belonged to the defendant 
and he had borrowed $1,000 of the plaintiff, and conveyed the 
land to him to seeure its repayment, with an understanding that 
the defendant was to remain in possession, under a lease from 

year to year, at a rent of $100 per annum until he was 
(160) able to repay the money, there would be no difficulty in 

dealing with the case in a court of law, provided the jury 
were satisfied that it was a contrivance to cover a usurious lend- 
ing. For the note now sued on would be void. The lease also 
would be void, and the title remain in the defendant, who would 
be under no obligation to pay rent for his own land. 

But the land never belonged to the defendant, and it is diff- 
cult in a court of law to sustain the view taken of the case in 
the court below. If it be a cover for usury, it is a cunning and 
subtle contrivance which can only be reached in a court of 
equity, and disproves the confident assertion of my Lord Coke, 
“that the wit of man cannot devise a mode whereby to evade 
the statute of usury.” The title passed from MecLure and Mur- 
ray to the plaintiff, upon his paying them the balance of the 
purchase money, which the defendant was unable to pay. No 
usury 1s alleged between McLure and Murray and the plaintiff, 
so that deed cannot be void, and the plaintiff has the title, sub- 
ject to a right on the part of the defendant to hold the possession 
at a rent of $100 per annum, and to call for the title whenever 
he repays $1,000 to the plaintiff. The plaintiff demands pay- 
ment of the note now sued on. The defendant says the note is 
void, being given for rent under an usurious lease, which was 
contrived as a mere cover. Well, consider the lease void. The 
plaintiff is entitled to the possession of the land, being in law 
the owner, and can recover it in ejectment (King v. Murray, 
28 N. C., 62) and can recover mesne profits, which will be equal 
to and perhaps exceed the annual sum of $100. How can this 
be otherwise in a court of law? He is admitted to be the owner 
of the land, and must be allowed to take possession, or to be 
paid for the use and occupation. The defendant, then, is com- 
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pelled to depend upon the lease; there is no other ground upon 
which he can stand, and, of course, if he abides by the 
lease he must pay the rent. Another feature in this case (161) 
which shows that a court of law cannot give redress is 
that the plaintiff has no obligation upon the defendant for the 
$1,000. If the defendant chooses to pay it, he can, in a court 
of equity, call for the legal title; 1f he does not choose to do so, 
the plaintiff cannot compel him, ‘but. 3 is content to keep the land, 
so that the relation of debtor and creditor does riot exist, and 
there cannot well be a forbearance to sue where there is no debt. 
By way of further ulustration: A informs B that C has a tract 
of land for which he will take $1,000, and agrees that if B will 
buy the land, he will lease 1t at an annual rent of $100, with the 
privilege of buying the fee simple when he is able to pay $1,000. 
B pays C the price and takes a deed, and leases to A at $100. 
There is no usury between B and C, for it was a purchase, nor 
between B and A. for it was a lease ; and yet B is receiving 10 
per cent. Vary the case by supposing that A had contracted to 
buy the land from C at $1,500, and had paid $500. Being un- 
able to pay the balance, B, at his instance, pays it and takes the 
title, giving A a lease at an annual rent of $100, with the privi- 
lege of calling for the fee simple by paying B the £1,000. Buwas 
induced to buy for the sake of getting a safe investment at 10 
per cent. This is the case we have under consideration. Con- 
sider the lease void at law for usury, the title is in B, and he has 
a right to possession or to rent. In a court of equity A can 
insist that, by reason of his original contract, on the payment 
of the $500, he has a part of the equitable estate, and that B 
holds the title in trust to secure the payment of the $1,000, and 
then in trust for A, who has a right to redeem on payment of 
what is bona fide due, with legal interest. Thorpe v. Rocks, 21 
N. C., 613. A court of equity can give adequate relief, but a 
court of law cannot take notice of the interest of the 
original purchaser, because he never had the legal estate. (162) 

We are of opinion that there was error in the court 
below, because that court could not take notice of the equitable 
estate of the defendant, but must look upon the plaintiff as the 
owner of the land, and, as such, he was entitled to a judgment 
for his rent; and the court ought to have instructed the jury 
that there was no evidence to sustain the plea of usury. 

Per Curtam. Judgment reversed, and a venire de novo 
awarded. 
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DEN ON DEMISE OF WILLIAM WILLIAMSON y. JAMES JAMES. 


An execution does not bind trust estates from the feste, but from the 
time it is “sued.” 


AppEAL from the Superior Court of Law of Carawsa, at Fall 
Term, 1848, Moore, J., presiding. 

On the trial of this action of ejectment the following case 
appeared: One Lockenore, in May, 1845, conveyed in fee the 
premises in dispute to one E. Hetrick, in trust to sell and to pay 
a debt, to which one Philip Hetrick and one Sigman were his 
sureties. On 22 October, 1845, E. Hetrick, Philip Hetrick and 
the defendant came to an agreement by which the defendant was 

to pay the trust debt, and to pay Lockenore $147, besides, 
(163) for his interest. Accordingly, the defendant gave his 

note to Philip Hetrick for the amount of the trust debt, 
and an endorsement was made on the deed of trust in these 
words: 


22 October, 1845, received of James James his note for $153 


in full satisfaction of the within deed. 
E. Herrick, 


Puitie Hetrick. 


On the same day Lockenore executed to the defendant a deed 
for the land. At the fall term of Catawba court, which began 
on 20 October, 1845, a judgment was taken against Lockenore, 
execution was afterwards issued, and the land was sold by the 
sheriff to the lessor of the plaintiff in March, 1846. In Septem- 
ber, 1846, E. Hetrick, at the instance of the defendant, sold the 
land as trustee and executed a deed to a son of the defendant. 

The plaintiff’s counsel moved the court to charge: (1) That 
as both the plaintiff and the defendant claimed under Lockenore, 
the defendant was estopped by the deed from Lockenore, 22 Oc- 
tober, 1845, from setting up title derived from him in any other 
way; and as the teste of the execution, under which he claimed, 
was prior to the date of the deed from Lockenore to the defend- 
ant, the plaintiff was entitled to recover; (2) that the endorse- 
ment on the deed of trust was a satisfaction of the trust debt, 
and left a resulting trust in Lockenore, subject to execution, and 
the legal estate passed to the lessor of the plaintiff by the 
sheriff’s deed. 

His Honor was of the opinion with the plaintiff upen the first 
point. On the second point he charged that if the effect of the 
endorsement upon the deed of trust was to extinguish the trust 
debt, then Lockenore had a pure trust, liable to execution, and 
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the plaintiff was entitled to recover. But if the intention of the 
parties was not to extinguish the trust debt, but to trans- 

fer it to the defendant, then Lockenore had not such a (164) 
trust as was liable to execution, and the defendant was 
entitled to a verdict. The jury found a verdict for the defend- 
ant, and from the judgment thereon the plaintiff appealed. 


Landers and Thompson for plaintiff. 
Avery and Bynum for defendant. 


Prarson, J. The plaintiff was not entitled to recover, 
although we do not concur in the reasoning of the judge nor in 
the view he took of the case. Whether the endorsement on the 
deed of trust had the effect of extinguishing the trust debt or of 
assigning it to the defendant, we think immaterial. It 1s cer- 
tain the legal title did not pass, but remained in E. Hetrick, the 
trustee. It is also certain that the trust estate of Lockenore did 
pass by his deed to the defendant on 22 October, which was on 
Wednesday of the term, when the judgment under which the les- 
sor claims was entered. The execution issued after the expira- 
tion of the term, and at the time it issued Lockenore had no 
trust estate, having passed it to the defendant by the deed of 22 
October, so that the lessees took nothing by the sheriff’s sale. 
An execution does not bind trust estates from the teste, but from 
the time it is sued. Hall v. Harris, 38 N. C., 289. This does 
not seem to have occurred to the learned judge or the counsel. 
It decides the case. 

Per Curiam. Judgment affirmed. 


Cited: Grant v. Hughes, 82 N. C., 217. 


(165) 
JACOB RAMSOUR vy. ROBERT THOMAS. 


1. When the law is called upon to make the application of payments 
by a debtor to a creditor, who has various demands against him, 
and no application has been made by the parties. the application 
ean only embrace debts or demands for certain sums, or such as 
ean be made certain, as aceounts for work and labor. ot for goods 
sold, or the like, but not uncertain and unliquidated damages. 


2. There is another rule in this application by the law. that it is to be 
first made to the debt for which the security is the most pre- 
carious. 


AppEaL from the Superior Court of Law of Hrnprrson, at 
Fall Term, 1848, Vanly, J., presiding. 


125 


IN THE SUPREME COURT. [32 


i rs ee 


eauea: v. THOMAS, 


mmr es ts in ie a ee ee ee ee ee ee ee ee ee 


This was an action of debt on the bond of the defendant, as 
sheriff, for the default of his deputy in not collecting certain 
debts for the relators, and in collecting them and not paying 
over the money; and a special verdict was found, on which a 
judgment was rendered for the plaintiff. The special verdict 
was as follows: “The jury find that the defendant, Robert 
Thomas, was duly appointed Sheriff of Henderson County, and 
served as such during 1842, 1848 and 1844, and that the bond 
declared on is the act and deed of the defendants duly executed 
and delivered for the purpose therein recited; that he appointed 
one J. J. Summey, in February, 1842, his lawful deputy, for 
and in his name to do and perform all acts which he (the said 
Thomas) might lawfully do and perform as sheriff of the said 
county, and, by and with the consent of the said Thomas, he 
continued so to act as his deputy, up to 1 October, 1844. On 

2 November, 1842, the relators placed in the hands of 
(166) the said J. J. Summey, for collection, notes on divers 

individuals, residing in Henderson County, which he re- 
eeived and undertook to collect in his official character of deputy 
sheriff, all of which were due and payable to the relators on 27 
October, 1842, amounting in the aggregate, when due, to $1,114.- 
70. <All of the said notes were for a less sum than $100, except 
one note on William Brittain and John Johnson for the sum of 
$566. The said J. J. Summey paid the relators, on 28 June, 
1843, $50; on 2 November, 1843, $437.43; on 2 June, 1844, 
$100; on 7 July, 1844, $87: on 25 December, 1845, $40, and on 
2 November, 1846, $20. At no time did the said J. J. Summey, 
or either of the defendants, direct the relators to make any 
specific appropriation of the money so paid, or inform them, or 
either of them, upon what claim or from whom the same had 
been received, but the said payments were made generally for 
moneys received by the said J. J. Summey for the relators, 
upon the notes put into his hands for collection, as aforesaid. 
Nor had the relators, previous to the commencement of this 
suit, applied the same to the payment of any specific debt or 
note placed in the hands of the said Summey for collection. 
The jury further find that the money upon, all the aforesaid 
notes was, or by ordinary diligence might hve been, collected 
by the said J. J. Summey, within the official year of the said 
Thomas, covered by the bond declared on, and that, previous to 
the commencement of this suit, a demand was made by the 
relators on the said J. J. Summey for all the money collected by 
him- upon the claims or notes so placed in his hands, and no 
further payments were made than those before stated. Whether 
the payments, made as aforesaid, ought in law to be applied, 
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first, to the payment of the note on William Brittain 

and John Johnson for $566, or upon the other notes less (167) 
in amount than $100, or pro rata upon all the notes so 
placed in the hands of the said Summey for collection, the jury 
are ignorant and pray the advice of the court. If the court 
be of opinion, upon the foregoing facts, that the payments made, 
as aforesaid, should be applied to the payment of the note of 
$566, then the jury find all the issues for the plaintiff and 
assess the relators’ damages at $603.74, with interest on $529.- 
68 from 2 October, 1848, till paid; but if the court be of opin- 
ion that the payments made ought to be applied to the extin- 
guishment of the notes so placed in the hands of the said Sum- 
mey for a less sum than $100 each, they find in favor of the 
defendants; but if the court should be of opinion that the pay- 
ments made ought in law to be applied pro rata upon all in the 
hands of the said Summey for collection, as aforesaid, then they 
find all the issues in favor of the plaintiff, and assess the re- 
lators’ damages to $293.74 and interest thereon from 2 October, 
1848, till paid.” 

The court, being of opinion, upon the foregoing verdict, that 
the payments should be applied, first, to the extinguishment of 
the note of William Brittain and Johnson, so advised, and it is 
accordingly adjudged that the plaintiff do recover of the de 
fendants the sum of $10,000, to be remitted upon the payment 
of $603.74, with interest on $529.68 from 2 October, 1848, and 
costs, to be taxed by the clerk. From which judgment the de 
fendants appealed. 


Baxter and Thomas for plaintiff. 
J. W. Woodfin for defendants. 


Rurrin, C. J. No judgment can be rendered on the verdict. 
There must necessarily be a venire de novo. The appli- 
cation of payments by the law is only when the demands (168) 
to which it is applied are debts, or for certain sums, or 
such as can be rendered certain, as accounts for work and labor, 
or goods sold, or the like, and not for uncertain and unliquidated 
damages. Therefore, no more can be said here than that the 
money paid ought to be applied in satisfaction of the particular 
debts which had been collected by the deputy sheriff anterior to 
the time or times of the several payments, and that it cannot 
be applied to such of the claims as remain uncollected. For, 
in respect to the latter, the deputy did not make them his own, 
as upon a purchase, for not collecting them, and, therefore, he 
cannot be charged with the amount of them as a debt, but he 
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can only be made liable for the damages the plaintiff sustains 
by his delay and laches. If, however, the deputy had collected 
anything on the bond of Brittain and Johnson, then, to the 
extent of the money so collected, the payments ought to be first 
applied to that demand, because it is the rule in this country 
to apply payments to the debt for which the security is the most 
precarious. Moss v. Adams, 39 N. C., 42. And that is the 
case with that demand, because the deputy alone is bound for 
that, while the sheriff and his sureties are also bound for the 
others. S. v. Long, 29 N.C., 379. But, as the verdict does not 
find that the debts were collected, but only that they were col- 
lected or might have been, no such case appears as yet as will 
enable the Court to make specific applications of the sums paid; 
but the case must go to another jury. 
Per Curiam. Judgment reversed, and venire de novo. 


Cited: 8.c., 83 N. C., 253; Sprinkle v. Martin, 72 N. C., 93; 
Lester v. Houston, 101 N. C., 609. 


(169) 
JAMES WEARE et at. v. JOHN BURGE et AL. 


1. An action of trover does not abate by the death of the party doing 
the wrong, under the Rey. St.. ch. 2, sec. 10. 


2. In actions of contract, the parties must all join in the action, or 
advantage may be taken of the nonjoinder on the general issue; 
but in actions of tort the nonjoinder must be pleaded in abate- 
ment. 


3. Where only one of several tenants in common of a negro sues in 
tort, the statute of limitations cannot operate upon him, though 
it might against all, if his cotenants, against whom it was avail- 
able, joined in this action. Quere, how would it be if the objec- 
tion had been taken by a special plea. 


APPEAL from the Superior Court of Law of RutHEnrrorp, at 
Fall Term, 1848, Manly, J., presiding. 

The plaintiffs, jointly with four other persons, were the 
owners of the slaves sued for, by gift from their grandfather, 
Robert Webb, the testator of the defendants. At the time of the 
gift all the donees were infants. The action is in trover for an 
alleged conversion by the testator. In order to show the conver- 
sion, it was proved that the donor came to the house of the 
mother of the plaintiffs, who was his daughter, and told her that 
she must give up to her brother, Ehsha Webb, who was present, 
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the negroes in controversy, or he would not convey to her a title 
for a tract of land she had purchased of him. And, a few hours 
after, a slave by the name of Peter went to the house of Mrs. 
Weare, with a wagon and team, all of which had before that 
time belonged to Robert Weare, and carried off the negroes with- 
out the leave of Mrs. Weare. At the time the action was 
brought the right of action of all the donees was barred by the 
statute of limitations, except that of the plaintiffs. The 
defendants object to the plaintiffs’ recovery on four (170) 
grounds: (1) That trover would not he. (2) That two 

of the six donees could not maintain the suit; the other four 
ought to be joined. (3) That, part being barred by the statute 
of limitations, all were barred. (4) That there was no conver- 
sion. His Honor ruled the first three objections against the 
defendants, and left the question of the conversion to the jury, 
as one of fact, after instructing them as to the law on the sub- 
ject. The jury found that there was a conversion. And from 
the judgment thereon the defendants appealed. 


Baxter for plaintiffs. 
Bynum and Gaither for defendants. 


Nasu, J. We see no error committed by his Honor. On be- 
half of the defendants it is contended that the plaintiffs had 
neither the title to the slaves sued for nor the possession. The 
ease states that the gift by Robert Webb was to the plaintiffs 
and other children, and the negroes being taken from their 
mother, with whom they lived, being infants, were taken from 
them—her possession being their possession. The title was, 
therefore, in them, and they were entitled to the present posses- 
sion. The defendants are answerable in this action for a con- 
version by their testator. The action of trover is one of those 
enumerated in sec. 10, ch. 2, Revised Statutes, as not abating 
by the death of the person converting the property. The first 
objection is untenable. The second is equally so. In actions 
upon a contract, all who are entitled to sue for its violation must 
be made parties plaintiffs, and the nonjoinder of any may be 
taken advantage of on the general issue. But in actions ex 
delicto, if any person 1s omitted who ought to be made a party 
plaintif, the defect must be brought to the notice of the 
court by a plea in abatement (1 Ch. PL, 60); and the (171) 
defendant cannot avail himself of the objection in any 
other mode, although it appear on the face of the declaration. 
1 Saund., 201. Jn such a ease the defendant may avail himself 
of the omission by an apportionment of the damages on the 
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trial. 1 Ch. Pl, 66. The third objection is as to the opera- 
tion of the statute of limitations. It is urged that when the 
statute has begun to run, nothing stops it, and as the donces who 
have not sued are barred, that these plaintiffs, having the same 
title to the negroes, are also barred. It will be recollected that 
the statute which is relied on bars the remedy only and not the 
right. If the persons omitted had been joined, it would have 
been a joint action, and the statute belng a bar to a portion of 
the plaintiffs, would have been a bar to that action. 7 Cranch, 
154; Montgomery v. Wynns, 20 N. C., 667. What would have 
been the effect of a plea in this case we are not called on to de- 
cide. The defendants did not avail themselves of 11, and went 
to trial as if the plaintiffs were the only persons who ought to 
have sued, and cannot in this action avail themselves of the dis- 
ability of persons who are not parties to the action. 

The fourth objection cannot avail the defendants. The evi- 
dence of a conversion by the testator, Webb, was slight, it is 
true, but we cannot say there was none. He went with Elisha 
Webb, his son, to Mrs. Weare, and told her she must give up 
the negroes to Elisha, or he would not make her a title to cer- 
tain land which he had sold her. In a few hours thereafter the 
negroes were carried off by a negro man in a wagon, and the 
negro and wagon and horse all had before that time belonged 
to the testator. There was, then, evidence to go to the jury, and 
the question was fairly and fully left to them, and they have 
found that the testator had converted them. 

PER CURIAM. Judgment affirmed. 


Cited: Cameron v. Hicks, 141 N. C., 36. 


(172) 


THE STATDH on Tre RELATION oF BENJAMIN BURCH anv WIPE V. 
NATIIAN CLARKE ET AL. 


An action upon the administration bond of an administrator. for a 
distributive share belonging to a married woman, must be brought 
on the relation of the husband and wife. though the husband may 
have assigned his wife's share to a third person. 


Apprat from the Sunerior Court of Law of Catpwett, at 
Spring Term, 1849, Bailey, J., presiding. 

This was an action of debt upon the administration bond of 
the defendant and his sureties, to recover the distributive share 
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of the intestate’s estate. The wife of Benjamin Burch, one of 
the relators of the plaintiff, was a distributee of Mabel Clark, 
and entitled to one-seventh part of the said estate. The evidence 
was that Benjamin Burch, the husband, sold his wife’s share in 
the estate of Mabel Clark to the witness introduced; that, not 
paying for it, he sold it to Robert Smith, and he (Robert) 
agreed to pay Benjamin Burch the amount the witness agreed 
to pay. The jury found a verdict for the plaintiff, and the sole 
question is whether the suit is properly brought upon the rela- 
tion of Benjamin Burch and wife, Mary, to the use of Robert 
Smith, who was the assignee of Benjamin’s interest in the said 
estate. 

The court, being of opinion with the plaintiff, gave judgment 
accordingly, and the defendants appealed to the Supreme Court. 


Gruion for plaintiff. 
Gaither for defendants. 


Nasu, J. The only question is whether the action (173) 
was properly brought. The feme relator is one of the 
next of kin to Mabel Clark, and entitled to a distributive share 
of her estate. She and her husband assigned their interest to 
one John Smith, and the action is brought on their relation to 
the use of Smith, on the administration bond, against the admin- 
istrator and his sureties. On the part of the defendants it is 
alleged the acticn ought to have been brought on the relation of 
Smith. We agree with the court below that it is properly 
brought. To sustain the defense, several cases have been re- 
ferred to; none of them, we think, have that effect. In Wreght 
v. Lowe, 6 N. C., 354, the petition was filed in the County Court, 
and the objection was to the jurisdiction. The decision is that 
the County Court had jurisdiction, and that the purchaser of a 
distributive share may file a petition in his own name, it being 
in the nature of a suit in equity. The case of Dozier v. Muse, 
9 N. C., 482, was in equity, and decided that, though a dis- 
tributive share of a feme covert in property, not divided, could 
not be levied on at law, the husband might assign it so as to 
bind the wife. The action in this case is at law, and the ques- 
tion is as to the legal rights of the parties. The legal title being 
in the relators, and not assignable at law, they are properly 
made parties. In equity, when the assignment by the husband 
of the wife’s chose in action is absolute and unconditional, leav- 
ing in the assignor no liability, the assignee may sue without 
making the assignor a party. Thompson v. McDaniel, 22 N. 
C., 463. But if any interest remain in the assignor, he must 
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be a party. We think, therefore, that the action was properly 
brought, and that it is not affected by the death of the husband, 
but survived to the wife. Hardie v. Cotton, 36 N. C., 61. 

Per Curram. Judgment affirmed. 


Cited: Jones v. Brown, 67 N. C., 479, 480. 


(174) 
JOHN P. HOUSTON v. HUGH G. PORTER Et At. 


1. An attachment issued by a justice out of court, and not made re- 
turnable within thirty days, is void. 


2. A garnishee has a right to object that the attachment under which 
he is summoned is void, and that therefore no judgment should 
be rendered against him. 


AppreaL from the Superior Court of Law of Union, at Spring 
Term, 1849, Ells, J., presiding. 

This was a proceeding by attachment, issued by a justice of 
the peace out of court, at the instance of the plaintiff, against 
one Hugh G. Porter, one of the defendants, for the sum of about 
$76, and the other defendant, David Moore, was summoned as 
garnishee, and filed his garnishment. The attachment was not 
made returnable before any justice or within thirty days after 
its teste. A conditional judgment was taken against Porter by 
default. Moore resisted a motion for a judgment upon his gar- 
nishment, on the ground that the writ of attachment was void. 
The court having sustained this objection and directed the pro- 
ceedings to be dismissed at the plaintiff’s costs, the plaintiff 
appealed. 7 


Bynum, Wilson and Alexander for plaintiff. 
Thompson for defendants. 


Nasu, J. By sec. 13, ch. 6, Rev. Stat., power is given to a 
single magistrate out of court to issue an attachment in 

(175) all cases where by the law he has jurisdiction of the sum 
demanded, and it directs that it shall be made returnable 
before some justice on or before thirty days after the date there- 
of. In this case the attachment is defective and void. After 
directing the officer to attach so much of the defendant’s prop- 
erty as may be sufficient to satisfy the plaintiff’s debt, the 
writ proceeds: “and such estate so attached in vour hands 
to secure or so provide that the same may be liable to further 
proceedings thereupon, to be had in relation thereto, according 
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to law, so as to compel the said Hugh G. Porter to appear and 
answer to the above complaint, when and where you shall make 
known how you have executed this attachment.” The attach- 
ment is not returnable on any particular day, nor before any 
justice or court, nor within thirty days after its teste. It is an 
absolute nullity. It is an original process without any return 
day. To this effect is the case of Clark v. Quinn, 27 N. C., 
176, and, likewise, the case which preceded it, of Washington v. 
Saunders, 13 N. C., 346. The latter was decided upon common- 
law principles. Both at common law and under the statute, the 
attachment in this case is void; none of the defects being of a 
nature to be cured by the appearance of the defendant. As the 
attachment 1s void, a judgment on it would not protect the gar- 
nishee against his creditor, and he has therefore a right to make 
the objection. 


Per Curiam. Judgment affirmed. 


Cited: Symons v. Northern, 49 N. C., 248. 


(176) 
PETER BALLEW, ADMINISTRATOR, ETC., V. ABRAHAM SUDDERTH. 


A purchased a mare from B and gave his note for the price. At the 
bottom of the note the following was appended: “It is agreed and 
understood that a sorrel mare, for which the above note is given, 
is to remain the property of B until the above note is fully paid.” 
A, without having paid the note, sold the mare to C: Held, that 
A had no right to sell and his vendee acquired no title. 


Apprat from the Superior Court of Law of Catpwettr, at 
Spring Term, 1849, Bazley, J., presiding. 

This was an action of trover for the conversion of a sorrel 
mare. The plaintiff gave in evidence a promissory note of one 
Andrew Cline for $60, dated March, 1845, and payable in ecar- 
penter’s work, underneath which note the following was written : 
“Tt is agreed and understood that a sorrel mare, for which the 
above note is given, is to remain the property of P. Ballew until 
said note is fully paid.” Signed by the plaintiff’s intestate and 
the said Cline. The note has an endorsement of the payment of 
$11.50. The agreement was proved in the County Court of 
Caldwell and registered. 

W. C. Loudermilk, the witness to the note and contract, was 
introduced as a witness on the trial by the plaintiff. He stated 
that he, Ballew and Cline, were together; that Ballew agreed 
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to sell to Cline a sorrel mare, which he (Ballew) was then rid- 
ing, for $60; that Cline was to give his note for the amount 
agreed upon, payable in carpenter’s work, and upon a credit of 
1x months ; that Cline agreed to purchase the mare and was to 

give his note when they got to the next house; that, before 
(177) they got to the house, ‘Cline said he was indebted to one 

W arlick, and that he had rather Ballew should retain 
the title, to prevent the mare being sold by this creditor; that 
Ballew said nothing; that, when they got to the house, the note 
and paper-writing above set forth were executed by them; that 
there was no delivery of the mare at this time, but shortly after- 
wards he saw the mare in the possession of Cline. The witness 
also stated that Ballew was to employ a carpenter to superin- 
tend the work, and Cline was to work under him. It was fur- 
thermore in proof that Cline sold the horse to the defendant in 
November or December, 1845, for $20, and that the plaintiff 
demanded the horse of the defendant before suit was brought, 
and he refused to deliver him. 

The defendant introduced a witness who stated that he heard 
Cline tell Peter Ballew that he had some work on hand at that 
time, that he should finish it in a few days and he would then 
be ready for his work: that Rallew replied, very well, he was 
getting his lumber, and would by and by get ready. “Another 
witness also stated that Cline worked with him, that he com- 
menced work in June, 1845, and that Ballew came to his house 
and mentioned to him that Cline owed him some money, and 
wanted to know if he could get anything out of him; that Cline 
was to work for him, but he was not ready for him at that 
time; that in February, 1846, Cline went off to Georgia and 
remained about six weeks; that after his return he saw Ballew, 
who stated that Cline owed him, and that he wished him (the 

witness) to emplov Cline and retain his wages for him (Bal- 
ie that it would prevent a difficulty with the witness’ brother, 
the present defendant. who had purchased the mare from Cline; 
that Cline had been to see him for the purpose of working, and 
that he was not ready for him. Witness further stated that, 
some short time before this suit was brought, Cline left the 

country and went to Mexico, and has not returned. 
(178) The court charged the jury that the sale of the mare 

to Cline, as evidenced by the writing, was a conditional 
one, and not a mortgage; that it required no registration; that 
the title remained in the plaintiff, and was in him at the time 
of the sale to the defendant; that there was evidence that Cline 
was ready to do the plaintiff’s work, but at what time he was 
ready did not appear; and it was also in evidence that the 
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plaintiff was not prepared to give him work when he (Cline) 
wished it; but that if they should believe all the testimony 
offered by the defendant, it would be no defense to this action; 
that if the defendant had proved that he was ready to do the 
work on 30 September, 1845, when the note was due, and con- 
tinued so until the bringing of this suit, it would be no defense. 
The defendant’s counsel then requested the court to instruct the 
jury that “if the jury believed, from what was said and done at 
the time of the contract and from his acts and declarations, that 
the plaintifi’s intestate did not intend to rely on a lien on the 
horse as a security for his debt, and his acts and declarations 
were such as were calculated to raise such a belief generally, 
then the plaintiff ought not to recover”; and further, “if Cline 
procured the condition to be annexed to the contract to delay 
or hinder Warlick or any other creditor from the collection of 
his debt, and the plaintiff’s intestate acquiesced in this purpose 
of Cline, and, at his suggestion, agreed that the condition should 
be annexed, and had no wish to retain any property in the horse 
as security for his debt, then the condition, as to creditors and 
purchasers, was void, and the plaintiff had no right to recover.” 
The court declined to give the instructions prayed for. 

The jury, under the instructions of the court, found a verdict 
for the plaintiff, and from the judgment thereon the defendant 
appealed. 


Gaither for plaintiff. (179) 
Guion for defendant. 


Pearson, J. In Garther v. Teague, 26 N. C., 65, the bill of 
sale, like the one in this case, was upon a condition precedent. - 
The decision in that case assumes that the property remained 
in the vendor, and he would be entitled to recover, unless the 
price had been paid. It is the misfortune of the defendant 
that Cline, his vendor, has not paid for the horse, so as to vest 
the title by a performance of the condition. We concur with 
his Honor, that the bill of sale was not a mortgage, but a sale, 
to take effect if the price was paid. There is no statute requir- 
ing such bills of sale to be registered. Should the practice of 
making such bills of sale become common, how far the evil of 
allowing an intended vendee to have possession and thereby 
acquire a false credit, while the vendor retains the title, will 
require legislative interference, and may be a matter for the 
consideration of the General Assembly. Our duty is to declare 
the law, not to make it. Admit that, in this case, the sugges- 
tion of allowing the title to remain with the plaintiff’s intestate 
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was made by Cline, for the purpose of defrauding his creditors 
and preventing them from having the mare levied upon and 
sold for his debts, and that the defendant afterwards, bona fide, 
bought the mare from Cline: it cannot avail the defendant, be- 
cause, as Cline had no vested right of property, the defendant 
could acquire none from him. The statutes 13 and 27 Eliza- 
beth have no application to cases like the present. Those stat- 
utes apply to cases where one has the right of property and 
transfers it, with the intent to defraud creditors and purchasers. 
The transfer is declared void and the property remains his, sub- 
ject to the rights of creditors and purchasers. When one has 
not the right of property, to declare a transfer by him 
(180) to be void would be absurd, and it would be equally so 
to declare the transfer to him to be void. For instance, 
in this case, if the bill of sale by the plaintiff’s intestate to 
Cline be declared void because of the intent to deceive creditors, 
the title would still remain in the intestate, as the plaintiff now 
alleges. The remedy would be to provide exactly the reverse, 
that is, that the transfer shall be valid and pass the title with 
the possession. 
Prer CuriIaM. Judgment affirmed. 


Cited: McFadden v. Turner, 48 N. C., 482; Smith v. Sasser, 
50 N. C., 390; Clayton v. Hester, 80 N. C., 390; Frick v. Hil 
hard, 95 N. C., 119; Butts v. Screws, 1b., 217; Whitlock v. Lum- 
ber Co., 145 N. C., 124. 


Dor oN DEMISE OF WILLIAM HARVEN Anp WIFE v. T. B. SPRINGS. 


It is sufficient evidence of the probate of a will to pass real estate 
that it is certified by the clerk that “it was proved in open court 
by H. G., a subscribing witness, and recorded,” when it appears 
on the face of the paper that there were two subscribing wit- 
nesses. 


Appreat from the Superior Court of Law of MrcxLensure, 
at Snecial Term in July, 1849, Baily, J., presiding. 

On the trial of this action in ejectment the defendants were 
proved to be in possession of the premises set forth in the decla- 
ration. The plaintiff’s lessors claimed the lands as sole heirs 
of one Thomas Kendrick, and, to make out their ease, they 
offered to read in evidence a copy of the last will and testament 
of one John Kendrick, deceased, in which a portion of the land 
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described in the declaration was devised to Green Ken- 

drick, another portion to Thomas Kendrick, and the res- (181) 
idue to his widow. The defendant objected to the read- 

ing of the said will because it was not duly certified; secondly, 
because it did not appear that it had ever been prov ed as a will 
to pass real estate. The certificate of the clerk was as follows: 
“The last will and testament of John Kendrick, deceased, was 
proved in court by Henry H. Glover, a subscribing witness, and 
recorded.” Two other names appeared on the paper as the 
names of subscribing witnesses. The court overruled the objec- 
tion and permitted the will to be read. The plaintiff then read 
a copy of a deed in trust made by Thomas Kendrick in April, 
1829, to one James Dinkins. The bargainor in the said deed 
was the immediate ancestor of the feme lessor of the plaintiff, 
which deed covered the lands embraced in the plaintiff’s decla- 
ration, besides some negroes. The plaintiff then, with the view 
of showing that the defendant claimed title to the property in 
controversy under Thomas Kendrick, introduced one Smith, 
who swore that he heard a conversation between one Lewis 
Dinkins, the executor of James Dinkins, the trustee, and 8. 
Fox, the administrator of Thomas Kendrick, and R. J. Dinkins, 
the cestui que trust, in which conversation it was agreed by R. 
J. Dinkins that the executor of the trustee might surrender the 
negroes to the administrator of Kendrick, if he could get the 
land; and he also proved that he heard R. J. Dinkins say that 
he had purchased from the widow of Thomas Kendrick her 
dower estate in the land, at the price of $600; which testimony 
was objected to and the objection overruled by his Honor. The 
plaintiff read copies of deeds, after objections, from R. J. Din- 
kins to one B. Persons and from B. Persons to Eli Springs, the 
husband of the defendant T. B. Springs. It appeared from the 
testimony of the plaintiff that 106 acres of the land sued for 
had belonged to one Osborne, and that his daughter and 

her husband, while she was a married woman, “had con- (182) 
veyed the land to the feme plaintiff, without anv privy 
examination, and that she and her husband had been dead for 
five years, so that the lessors of the plaintiff had no title to this 
portion of the land; but the plaintiff insisted, if the jury were 
satisfied from the testimony of Smith, that R. J. Dinkins claimed 
the land under the trust deed, the plaintiff was entitled to re- 
cover the whole of the land described in the declaration. And 
his Honor instructed the jury that if they were satisfied from 
the testimony of Smith, that Dinkins claimed all the land sued 
for, under the trust deed to James Dinkins, the plaintiff was 
entitled to recover all the land described in his declaration. 
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The judge was requested to charge the jury that the plaintiff 
was not entitled to recover the 106 acres, conveyed by the hus- 
band and wife, for the reason that, according to the plaintiff, 
the lessors had no title; which charge the court refused to give. 
A verdict was returned for the plaintiff for all the lands de- 
scribed in the declaration. From the judgment upon this ver- 
dict the defendant appealed. 


Thompson, Bynum and Alexander for plaintiff. 
Boyden and Walson for defendant. 


Nasi, J. We think his Honor erred in his instruction to the 
jury, and there must be a venzre de novo. On the trial, a copy 
of the will of Thomas Kendrick, the father of the feme lessor 
of the plaintiff, was offered in evidence and opposed, upon the 
ground that it did not appear from the clerk’s certificate that it 
had been proved as a will to pass real estate. The will is at- 
tested by three witnesses, and the clerk certifies “that it was 
proved in open court by Henry H. Glover, a subscribing wit- 
ness, and recorded.” The alleged objection is that the clerk has 

not certified that the witness proved the will, as required 
(183) by law to pass real estate. It is believed the probate is 

sufficient to pass the real estate, and that it does so sufti- 
ciently appears by the certificate. 

The objection was first brought to the notice of the Court in 
U. S. v. Blount, 4 N. C., 181. In that ease the clerk’s cer- 
tificate was as in this, and the objection the same. The decision 
was that 1t is not essential that the clerk’s certificate should set 
out all the circumstances necessary to the validity of the will to 
pass real estate. When it appears on the face of the will that 
there were two witnesses, and the clerk certifies that it was 
proved by one, the proof must prima facie be intended to have 
been such as the law requires, that is, that the witness deposed 
that he and the other witness subscribed the will in the presence 
of the testator, because the law requires such an attestation and 
such proof, and without it the court would not admit it to pro- 
bate. That case was referred to and approved of in a more re- 
cent one of organ v. Bass, 25 N. C., 248. The certificate of 
the clerk there, as in this case, as to the proof of the will, so as 
to pass real estate, was sufficient—and the court committed no 
error in admitting the evidence. We express this opinion, not 
because it 1s necessary to the decision of the question properly 
submitted to us, but because, as the case must go back to another 
jury, our silence upon it might be misunderstood and the investi- 
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gation embarrassed by it. The plaintiff is not entitled to a ver- 
dict. He showed no legal title to the land in his lessor. No 
grant was produced, and, as far as the case discloses the facts, 
the title is still in the State. To remedy this defect, he alleges 
that the defendant claimed the land under a deed of trust made 
by Thomas Kendrick, the father of the feme lessor. It appeared 
that Thomas Kendrick claimed the land and conveyed it in trust 
to one James Dinkins, to secure a debt due to one Robert J. 
Dinkins, and the plaintiff proved by a witness named 

Smith that he heard a conversation between Lewis (184) 
Dinkins, S. Fox and R. J. Dinkins, in which it was 

agreed that the executor might surrender the negroes to the 
administrators, if he (Robert J. Dinkins) could get the land. 
At the time this conversation took place Thomas Kendrick and 
James Dinkins were both dead. Lewis Dinkins was the execu- 
tor of the trustee and S. Fox the administrator of the bar- 
gainor. Smith further proved that he heard Robert J. Dinkins 
say he had purchased of the widow of Thomas Kendrick her 
right of dower in the land in question. The reception of all 
this testimony was opposed, but the objections were overruled. 
A regular paper title was shown by the plaintiff from Robert J. 
Dinkins to the defendant. His Honor instructed the jury that 
if, from the testimony of Smith, they believed that Robert J. 
Dinkins claimed the land in controversy under the deed of trust, 
the plaintiff was entitled to recover all the land described in his 
declaration. On looking into the deed of trust 1t appears that 
it conveyed to James Dinkins, the trustee, only a life estate, 
without any provision for its continuance after his death. At 
the time the conversation testified to by Smith took place both 
James Dinkins and Thomas Kendrick were dead. The legal 
title had reverted back to the heir at law of Thomas Kendrick, 
who was the feme lessor of the plaintiff, she being his only 
child. The deed of trust was functus officto, a dead letter; and 
Robert Dinkins could not claim under it. Nor is there any evi- 
dence that he ever was in the possession of the land or any 
portion of it. His declaration was, if he could get the land the 
executor of the trustee might give up to the administrator of 
the bargainor the negroes conveyed by it. Nor was there any 
proof what had become of the negroes. There was, in fact, 
nothing for an estoppel to operate on. Estoppels are not favored 
in law, particularly such as arise from the acts of the party, 
as their effect is to exclude the truth. The plaintiff hav- 

ing entirely failed to show that the defendant claimed (185) 
through Robert J. Dinkins under the deed of trust, and 

having produced no sufficient evidence of a legal title in his 
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lessors, was not entitled to a verdict. The exception to the 
mesne conveyances was withdrawn in the argument before us. 

Per Curtam. Judgment reversed, and a venire de novo 
awarded. 


Cited: Colvard v. Monroe, 63 N. C., 289; Jenkins v. Jenkins, 
96 N. C., 258; Cowles v. Reavis, 109 N. C., 421; In re Thomas, 
111 N. C., 418; Moody v. Johnson, 112 N. C., 800, 813. 


Dor on DEMISE OF JOHN MOFFIT et au. v. JOSHUA 
WITHERSPOON. 


1. Where the lessors of the plaintiff claimed as the heirs at law of 
one A. D., who was dead: Held, that the declarations of the said 
A. D. that the said lessors were the children of a married sister, 
deceased, and were her nearest living relations, were admissible 
in evidence to prove the fact of such relationship. 


2. Such declarations are competent to prove marriages as well as 
births. 


3. The declarations of counsel on the trial of a cause, as to matters 
of fact, are not evidence against one who was managing the suit 
as agent for the client, even if they could be against the client 
himself: 


4, Held, that it was error in a judge to instruct the jury, when the 
inquiry was as to the mental capacity of a party, that “it was 
not sufficient that she should be able merely to answer familiar 
questions, but to manage her business with judgment and dis- 
cernment.” It is sufficient if the person understocd what he was 
about. 


AppEaL from the Superior Court of Law of Ireprxr, at 
Spring Term, 1849, Ellis, J., presiding. 
This was an action of ejectment begun in 1838. The lessors 
of the plaintiff claimed title to the premises in question, 
(186) as the heirs at law of Ann Donahoe, who, according to 
the proof, died in 1832, unmarried and childless. The | 
plaintiff exhibited in evidence a grant from the State to the 
said Donahoe for the land in dispute, dated in 1780, and coun- 
tersigned by John Shepherd, with the addition pr. sec. The de- 
fendant objected to the reading of the grant, upon the ground 
that it did net appear to have been duly countersigned by the 
Secretary of State. The court overruled the objection and the 
grant was read. To prove that the lessors of the plaintiff were 
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the sole and proper heirs at law of Ann Donahoe, a witness was 
introduced who swere that twenty-five or twenty-six years ago, 
or perhaps a little more, he heard the said Ann Donahoe say— © 
then a very old woman—when on a visit to the lessors of the 
plaintiff, that they were the nearest relations she had living, 
and that they were the children of her sister, who was long 
since dead, and who had many years before married one Whita- 
ker, the father of the said lessors; that the said lessors lived in 
the county of McDowell, then Burke. Mrs. Wellborne, a wit- 
ness for the defendant, swore that on one occasion the said 
Donahoe came to her husband’s to get him to write her will, as 
she desired to leave her property to strangers, in order that it 
might not descend to her relations in Burke. The defendant | 
claimed title to some lands from the said Donahoe, under sev- 
eral deeds offered in evidence and executed by her in 1828, 
1830 and 1831, and covering the premises in question. The 
plaintiff insisted that the said deeds were void for want of men- 
tal capacity in the said Donahoe at the time to execute the 
same, and, to establish this fact, introduced much testimony, 
and, among other things, offered to prove by Col. Adolphus 
Erwin that he was present in Wilkes Court, in 1823, when a 
suit was tried in which one Howard was plaintiff and the said 
Ann Donahoe defendant; that this defendant acted as 

the agent of the said Donahoe, and employed the Hon. (187) 
D. F. Caldwell as counsel, and offered to prove, and 

through his counsel insisted, that the said Donahoe was incom- 
petent from old age to make a contract, and upon that occasion 
set up the incapacity of the said Donahoe as a matter of defense. 
The defendant objected to this testimony, upon the ground, (1) 
for the want of a transcript of a record of the said suit; (2) 
that the defendant ought not to be affected by the declarations 
and acts of his counsel, and particularly, as he was only the 
agent of the said Donahce in the management of the said suit. 
The court decided that it would be improper to speak of the 
detailed occurrences of the said suit, without producing a copy 
of the record, and that even a copy of the record could not be 
read by way of concluding the defendant in this action, but 
that the plaintiff might give evidence of the acts and declara- 
tions of the defendant, and also the declarations of his counsel 
in his presence, as to matters of fact, which declarations the jury 
might weigh at their discretion. Colonel Erwin then pro- 
ceeded, and stated that the defendant was present, in the hear- 
ing of his counsel in Wilkes, and that his counsel declared and 
argued to the jury that the said Donahoe, from old age, was 
non compos mentis; that the defendant acted at the time as 
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agent for the said Donahoe, and emploved the said counsel, and 
was silent when these declarations were made. The plaintiff 
then offered to read the deposition of a witness, taken de bene 
esse, Who was since dead, which deposition was taken in pursu- 
ance of a commission issued by the clerk, in vacation, on the 
application of the plaintiff. The defendant’s counsel objected 
to the reading of the deposition, upon the ground that it was 
not taken in pursuance to the act of Assembly. The plaintiff’s 
counsel then read the following general rule, entered at the Fall 

Term, 1827, of this Court: “Ordered, by consent of the 
(188) lawyers attending this court, that commissions to take 

depositions be issued by the clerk of the court, on appli- 
caticn to him, as other process.” The defendant’s counsel still 
objected, and argued that the case did not fall within the said 
rule. The court entertained the opinion that it was governed 
by the rule, but remarked that the rule itself was not law, but 
only a conventional agreement between the attorneys of this 
Court, and that if the defendant’s counsel insisted upon it, he 
would disregard the rule and administer the law as understood 
by the court. The defendant’s counsel replied that they waived 
nothing. The court rejected the deposition. The defendant’s 
counsel, to prove the sanity of the said Donahoe at the time of 
making the said deed, offered to read the deposition of two wit- 
nesses, residents of the State of Georgia, and taken in pursu- 
ance of a commission issued by the clerk of this Court in vaca- 
tion and on the application of the defendant. The plaintiff’s 
counsel cbjected to the reading of the deposition, upon the 
ground that the commission issued without any special order 
of court to that effect. The defendant’s counsel contended that 
there was no proof that the lessors cf the plaintiff were the 
legitimate children of the said Donahoe’s sister, and that it was 
not in evidence that she was ever lawfully married to the said 
Whitaker. The court instructed the jury that if they believed 
the lessors were the children of said Donahoe’s sister and recog- 
nized by her as relatives, then the law presumed them legiti- 
mate until the contrary appeared, and left it to them to say, 
from all the testiinony, whether or not the lessors of the plain- 
tiff were the heirs at law of Ann Donahoe. The court further 
charged the jury that the law presumed the said Donahoe capa- 
ble of making the said deed, unless the evidence satisfied them 
to the ecentrary, and that, in judging of the sufficiency of her 
intellect, if was not merely necessary that she should be able to 
answer familiar questions, but to manage her business with 
judgment and discernment. The jury returned a verdict for 
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the plaintiff. Rule for a new trial granted. Rule dis- (189) 
charged and judgment of the court, from which the de- 
fendant appealed to the Supreme Court. 


Boyden and Alexander for plaintiff. 
Osborne, Bynum, Avery and Guion for defendant. 


Nasu, J. This is an action of ejectment. The lessors of the 
plaintiff claim the land in controversy as the heirs at law of 
Ann Donahoe, and the defendant claims title under her also. 
It is, therefore, unnecessary to decide the question as to the 
sufficiency of the certificate upon the grant to her. Both par- 
ties are estopped to deny title in her. The declarations of Ann 
Donahoe were properly admitted to prove the pedigree of the 
lessors of the plaintiff. In such questions it is often impossible 
to prove the relationship of past generations by living witnesses, 
and resort must be had to declarations, made by those now 
dead, who were likely to know the facts. Ann Donahoe, who is 
dead and under whom the defendant claims title, who was at 
the time a very old woman, declared that the lessors of the 
plaintiff were the children of her sister, who was married to 
one Whitaker, both of whom died many years ago, and that 
they were her nearest relations. The question is not as to the 
sufficiency, but as to the competence of the testimony. Ann 
Donahoe, as she states, was the sister of Whitaker’s wife, con- 
temporaneous with her, and the lessors of the plaintiff were the 
issue of that marriage. These are not mere wanton declara- 
tions—they were made to the lessors themselves, when pointing 
out the connection between them and the said Ann, and, in all 
probability, her heirs. Were these declarations of Mrs. Dona- 
hoe evidence proper to go to the jury of the fact of the mar- 
riage of Whitaker and her sister? We think they were. A 
marriage is proved either by showing an actual marriage or by 
proof of reputation or cohabitation of the parties. The usual 
evidence under the first in this State is by some person 
who was present at the ceremony. Under the second, (190) 
declarations of deceased members of a family, 3 Starkie 
Ev., 4th part, 939; Ist vol., do, 58, 59. But the declarations 
here went further than mere reputation. Mrs. Donahoe speaks 
of what she declares she knew to be the fact, that the lessors of 
the plaintiff were the children of her sister, and born in wed- 
lock. If so, the law presumes them to be legitimate until the 
contrary 1s shown. 2 Starkie Ev., 217, p. 4. Such a declara- 
tion 1s not only evidence of pedigree, but also of the state of 
the family, as regards the relationship of its different members. 
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1 Starkie Ev., 95. In this case it was not only as to the legiti- 
maeyv of the lessors of the plaintiff, but also that they were her 
nearest living relaticns. The word relation is the same as kin- 
dred or consanguinity. Mrs. Whitaker was the sister of Mrs. 
Donahoe, who was the first purchaser of the land in question, 
and her collateral relations, and, upon her death without issue, 
was her heir or one of her heirs, and, upon the death of Mrs. 
Whitaker, her children stood in her place and succeeded to the 
inheritance of Mrs. Donahoe’s estate, exclusive of those more 
distantly related. 2 Chitty Blk., 204. The declarations of Mrs. 
Donahce showed that such was the fact, if believed, and en- 
tirely rebutted the idea that there was any person or persons 
who stood between them and the succession. It was, then, evi- 
dence to go to the jury of these facts, and his Honor committed 
no error in admitting 1t. However small the weight might be, 
its admissibility seems to rest on clear legal principles. We 
think his Honor erred in admitting the testimony of Mr. Erwin 
as to the declarations of the counsel of Mrs. Donahoe, made on 
the trial of the suit of Howard against her. The present de- 
fendant was the agent of Mrs. Donahoe in the management of 
that suit, and the declarations given in evidence were 
(191) those of the counsel, made in his argument to the jury. 
His Honor held that the plaintiff might give evidence of 
the acts and declarations of the defendant, and also the declara- 
tions of his counsel in his presence, as to matters of fact, which 
declarations the jury might weigh at their discretion. No fault 
can be found with the first part “of his opinion. We cannot con- 
cur in the latter. In the first place, the counsel whose declara- 
tlons were given in evidence was not the counsel of the defend- 
ant. To held him bound by all the declarations made by the 
ecunsel of his principal in the argument of the case would be 
carrving his liability as agent farther than any principle of 
law we are acquainted with would justify. It would be earry- 
ing the doctrine very far to say that a party to a suit was bound 
by. declarations of counsel made in his areument to the jury, 
though made in his presence, 

His Honor committed no error in rejecting the deposition 
offered in evidence by the plaintiff. It being taken de bene 
esse, it did not come within the rule under w hich it was taken. 
He erred in rejecting the deposition offered by the defendant; 
this being taken under the general order, established by the 
court, the other requiring a special order, which had not been 
obtained. We do not agree with his Honor in his declarations 
to the jury upon the mental capacity of Ann Donahoe, as to the 
rule by which they were to ascertain the fact. He charged that 
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Ann Donahoe was deemed in law capable of making a contract 
until the contrary was proved. This is correct, so far as this 
ease is concerned. He then proceeds, in judging of the suf- 
ficiency of her intellect, “it was not sufficient that she should be 
able, merely, to answer familiar questions, but to manage her 
business with judgment and discernment.” We do not consider 
the rule so laid down to be correct. If all persons are to be 
judged incapable of making contracts who do not manage their 
business “with judgment and discernment,” we apprehend there 
are many more disqualified by law than are now con- 
sidered so. We know no better rule upon this subject (192) 
than that laid down by Lord Coke, that the person must 

be able to understand what he is about. To the same effect is 
the language of Chief Justice Taylor in Armstrong v. Short, 
8 N.C., 11. The rule laid down by his Honor was too broad, 
and well calculated to mislead the jury. 


Pearson, J. The declarations of Ann Donahoe were clearly 
admissible to prove the relationship of the lessors of the plain- 
tiff to her. The declarations of a deceased member of a family 
are admitted as evidence in matters of pedigree, using the word 
in its largest sense, so as to include marriages and births—for 
two reasons: 1t 1s a matter supposed to be within their knowl- 
edge; it is a matter about which they are presumed to be par- 
ticularly interested to ascertain and declare the truth. Every 
one, from a feeling of nature, endeavors to know who his rela- 
tions are, and will seldom declare those to be his kinsmen who 
are not. Matters of pedigree are difficult of proof, and, after 
one generation has passed, can rarely be established by better 
evidence. Declarations of deceased members of a family are 
received as the best evidence the nature of the case admits, and 
as tending, most usually, to establish the truth. In this case, 
besides the above rule of evidence, the declarations of Ann Don- 
ahoe are admissible upon the ground that both of the parties 
claim under her—the lessors of the plaintiff as her alleged heirs, 
and the defendant as her alleged donec. 

Per Curiam. Judgment reversed, and a ventre de novo 
awarded. 


Cited: S. v. McQueen, 46 N. C., 178; Smith v. RP. R., 68 N. 
C., 116; Paine v. Roberts, 82 N. C., 453; Barnhardt +. Smith, 
86 N. C., 484; Bost v. Bost, 87 N. C., 487; Tobacco Co. v. McHl- 
wee, 96 N. C., 75; Davidson v. Gifford, 100 N. C., 23; Hodges 
v. ITodges, 106 N. C., 375; Cameron v. Power Co., 138 N. C.,, 
367; Sprinkle v. Wellborn, 140 N. C., 181; Bond v. Mfg. Co., 
ab., 884. 
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1. Where a certain duty arises under a sealed instrument, merely ac- 
cord and satisfaction by parol is no sufficient answer, for a deed 
ought to be avoided by a matter of as high a nature. 

2. But where the covenant sounds altogether in damages. though Se- 
cured by a penalty, accord and satisfaction executed, though in 
parol, is a good defense. 


AppreaL from the Superior Court of Law of Macoy, at Fall 
Term, 1848, Manly, J., presiding. 

This is an action of debt on a covenant. The case is as fol- 
lows: The intestate, Douglass, contracted by deed to purchase 
from the plaintiff a tract of land, at the price of $1,500. The 
covenant 1s executed by both parties, and each is bound to the 
other in the penal sum of $3,000. The vendor is bound to make 
title when the purchase money is paid, and the vendee to pay 
the money in the year 1846, if put into possession in that year. 
The words of the latter covenant are, “the consideration of 
$1,500 to be paid to said Cabe, when said Douglass should be 
put in full possession of the land contracted for.” The breach 
assigned in the declaration is that the intestate did not, during 
1846, pay the price stipulated in the condition of the bond; the 
damages demanded are for the failure so to do. Several pleas 
were entered by the defendant. The only one relied on is that 

of accord and satisfaction. It was admitted that the in- 
(194) testate had declared his inability to perform his contract, 

but the defendant alleges that when called on by the 
plaintiff to do so, the parties had entered into a new contract, 
to wit, that the intestate proposed to the plaintiff to pay him 
~ $100 on account of his disappointment, which the plaintiff ac- 
cepted as a satisfaction. On the part of the slaintiff it 1s con- 
tended that, as the intestate’s obligation was under seal, it could 
‘not be discharged by an accord and satisfaction entered into by 
parol. and that, therefore, the testimony was improperly re- 
ecived. The testimony was received, and the jury instructed 
that if thev believed it they should find for the defendant. 

There was a verdict for the defendant. and the plaintiff 
— 


W. Woodfin and J. W. Woodfin for plaintiff. 
Gaither for defendant. 


Nasi, J. As a general proposition it is true that where a 
certain duiv arises under a sealed instrument merely accord 
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and satisfaction by parol is no sufficient answer, for a deed ought 
to be avoided by a matter of as high a nature. Blake’s case, 
6 Coke, 44. As in an action of debt upon a single bill, for the 
payment of money only, for there the debt is ascertained. Pres- 
ton v. Christmas, 1 Wil., 88. But when the covenant sounds 
altogether in damages, though secured by a penalty, accord and 
satisfaction exccuted, though in parol, is a good defense. This 
doctrine is clearly established by the case of S. v. Cordon, 
380 N. C., 179. There the action was in debt on a guardian 
bond, and satisfaction pleaded. Upon settling his accounts, the 
guardian fell largely in debt to his ward, the relator, and, in 
satisfaction, transferred by assignment to him several promis- 
sory notes on third persons, which were accepted in satisfaction 
of the balance. This Court decided that the suit was 
substantially for damages; that the duty did not accrue (195) 
to the relator in certainty by the bond, but from a wrong 

or default subsequent, which gave him his action to recover 
damages from the defendant, and consequently a plea of satis- 
faction of those damages is good. This case covers the whole 
ground taken on the defense. 

Per Curiam. Judgment affirmed. 


NEIL, BROWN & WILLIAMS vy. LE. D. CHILDS & CO. 


1. A party does not make one his witness by taking his deposition, 
which he declines to read, or by having him subpoenaed, and then 
declining to examine him. 


2. All contracts are several, although made by partners. 


AprraL from the Superior Court of Law of Mrecknensure, 
at Special Term in July, 1849, Bailey, J., presiding. 

This was an action of assumpsit, brought by the plaintiffs as 
partners under the style of Neil, Brown & Willams, against the 
defendants, as partners under the style of L. D. Childs & Co. 
The contract on the part of the defendants was to make and 
deliver certain machinery for a cotton factory, and the breaches 
alleged were that the machinery was not of proper materials 
and workmanship, nor delivered according to the contract. The 
plaintiffs introduced one Stowe as a witness, who proved that, 
in January, 1846, a contract was entered into between the plain- 
tiff Neil, acting for the firm of Neil, Brown & Wilhams, 
and the defendant Childs, acting for the firm of L. D. (196) 
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Childs & Co., in which it was agreed that the defendants would 
make and deliver certain machinery for a cotton factory at 
their warehouse by 1 August succeeding, and the plaintiffs 
agreed that it ee be naid for in PAS. on the dehvery. It 
was also agreed that the machinery should be made of the best 
materials and in the best style of workmanship. On cross- 
examination it was stated by the witness that at the time the 
contract was made he was a clerk of L. D. Childs & Co., then 
under the direction of the defendant Childs, and that, in the 
presence of the plaintiff Neil, he took down a memorandum i im 
which he specified the kinds of machinery and the price of each 
article. It was objected that proof of the verbal contract could 
not be given if the contract was written in the manner stated 
by the witness. The objection was overruled. The witness 
proved that the machinery was not delivered until January, 
1847, and that its materials and style of workmanship were 
inferior to those agreed upon. The defendants then offered 
and read the deposition cf one Springstein, to prove the value 
of the machinery. This deposition had been taken by the plain- 
tiffs, but was not offered by them. 

The plaintiffs introduced a witness to prove that the witness 
Springstein had hostile feelings to them when the deposition 
tis taken, and that he had made statements contradictory of 

he deposition before 1¢ was taken. This testimony was ob- 
ae to, but admitted by the court. The defendants objected 
that the plaintiffs eould not recover, becanse there was no proof 
that the machinery. theugh delivered to the plaintiffs and re- 
ceived by them, had been “paid for before the suit was brought. 
The objection was overruled. Tt was objected, further, that the 
plaintiffs could net recover because there was no proof of the 

partnership of L. D. Childs and W. J. Hoke. On this 
(197) pecint the court charged the jury that, though this were 

true, vet, 1f the nlaintiffs had satisfied them that they 
were entitled to recover against the defendant Childs, they 
might render their verdict against him only. The jury found 
a verdict against both, and from the judem yent thereon the de- 
fendants appealed. 


Alexander, Osborne and Bynum for plaintiffs. 
Landers and Guion for defendants. 


Pearson, J. There is no error in any of the matters excepted 
to by the defendants. The memorandum made by the defend- 
ant’s clerk was not signed by the parties, or intended by them as 
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the memorial of their contract. It was a private entry for the 
use of the defendants, and might have been used to refresh the 
memory of the witness. ‘If the witness Springstein had been 
called and examined, or if his deposition had been read by the 
plaintiff, the exception would have raised the question whether 
a party can impeach his own witness in whose testimony he is 
disappointed, by showing that he had, on other occasions, stated 
differently. The reason for not allowing a party to impeach 
his own witness, by showing his general character to be bad, 1s 
that he shall not be heard to say that he attempted to impose 
on the jury by calling a witness whose general characier 1s 
known to be bad; but this reason does not apply to the exclu- 
sion of declarations made on other occasions, and by which the 
party calling a witness might have been deceived. The ques- 
tion is one of some interest, but we are not called on now to de- 
cide it, as it does not arise in this case, for a party does not 
make one his witness by taking his deposition, which he de- 
clines to read, or by having a witness subpcenaed and then de- 
elining to examine him. 

The machinery was to be paid for on delivery. The payment 
of the price was not a condition precedent to the plain- 
tif’s right of action. The defendant might have re- (198) 
fused to deliver it, unless the price was paid, or they 
were at liberty to deliver it and bring an action for the price. 
The last exception is also untenable. In an action against two, 
a recovery may be had against one of the defendants only, for 
all contracts are several, although made by partners. Jones v. 
Ross, 4 N. C., 3385; Bradhurst v. Pearson, ante, 55. The ques- 
tion, however, does not arise, for the jury found a verdict 
against both defendants, and there is no exception on that 
ground. The judgment is affirmed. 

Per Curiam. Judgment affirmed. 


Cited: Strudwick v. Brodnax, 83 N. C., 408; Hudson v. Jor- 
dan, 108 N. C., 18. 
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Where a party claims as purchaser under an execution issuing from 
a court of equity, and alleges that the other party claimed under 
2 deed, in fraud of the execution creditor, he must show the 
decree of the court. as well as the execution. and, to make the 
decree evidence, it is requisite to bave the bill and answer and 
so much of the pleadings and orders as would show that the 
decree was pronounced in a cause properly constituted between 
pares. 


Appeau from the Superior Court of Law of Ruruerrorp, at 
Fall Term, 1848, J/anly, J., presiding. 
The ae was tried in November, 1848, and the lessor of 
the plaintiff claimed under a sale by the sheriff on a fiert facras 
against the lands of Sauire Simmons, purporting to be 
(199) issued for the sum of $2,227, which Benjamin Logan 
recovered from Simmons by a decree of the Supreme 
Court in a suit in equity, lately pending therein between those 
parties and others. The plaintiff offered in evidence a certitied 
copy of the execution and of the final decree, as stated in the 
execution, without the pleadings or any other proceedings in 
the cause. Upon objection made, the court held the evidence 
insufficient, and the plaintiff submitted to a nonsuit and ap- 
pealed. 


Guion and Bynum for plaintiff. 
Paxter for defendant. 


Reurrix, C. J. As the defendant in this suit was not the de- 
fendant in the execution, and it did not appear that the former 
came in under the latter after the hen of the execution attached, 
it must be assumed that the plaintiff alleged a prisr purchase 
by Bedford in fraud of the creditors of Simmons.  Conse- 
quently, it was necessary that the plaintiif should produce the 
decree, as well as the execution, in order to establish that Logan 
was a ereditor (Rutherford v. Raburn, ante, 144); and in order 
to make the decree evidence, it was, of course, requisite to have 
the bill and answer and so much of the pleadings and orders as 
would show that the decree was pronounced in a cause properly 
constituted between parties. 

Prer CURIAM. Judgment affirmed. 


Cited: Lyerly v. Wheeler, 33 N. C., 289; Sta‘lings v. Gulley, 
48 N. C., 346. 
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(200) 
ABSALOM SHERRILE vy. ANDREW IL. SHUFORD. 


1. It is no answer for a sheriff to say, when sued for negligence in 
not executing process against a debtor, that the debtor, even after 
being imprisoned under a cé, s@., might pay or secure to be paid 
by assiguinent other bona fide debts, to the disappointment of 
the judginent creditor. 

2. The true inquiry is, Has the sheriff, by his negligence, deprived 
the plamtiff of any legal means of securing the payment of his 
debt? If he has, and the debtor had property which might by due 
process have been subject to it, the sheriff shall be Hable to the 
amount of the debt which might have been thus secured. 


Apprat from the Superior Court of Law of Carawsa, at Fall 
Term, 1848, Moore, J., presiding. 

The action is brought 1 in debt on the defendant’s official bond, 
as Sheriff of Catawba County. The breach assigned is in not 
using due diligence to collect a note put into his hands. One 
Douglass owed the plaintiff $100, due by note, which he put into 
the hands of the plaintiff on Thursday, together with a warrant 
and a bail bond, and took from him a receipt for the same. At 
the same time he informed the defendant that Douglass was in 
the county, and he wanted him to execute the process forthwith. 
Douglass had been a citizen of Catawba County, but had re 
moved to Tennessee, taking with him several negroes, and it 
was proved that he had the same negroes some time after his 
arrival, and a tract of land and a considerable quantity of 
stock. When he removed he was reported to be insolvent. 
When the defendant received the note and warrant, he said he 
could not execute the process until Saturday, as he had an 
engagement to sell some property the next day at New- 
ton. On Saturday morning the defendant started, as he (201) 
alleged, to serve the process, when he was informed that 
Douglass had started on his return to Tennessee, and that he 
could not overtake him until he got out of the county. Doug- 
lass took with him, when he left, a mare and colt, worth from 
$75 to $80, which were in his possession when the warrant 
was put into the defendant’s hands. Douglass left on Sunday 
morning. 

Upon the subject of damages his Honor instructed the jury 
that if the defendant, by using proper diligence, could have 
subjected the horses to the payment of the debt which Douglass 
owed the plaintiff, then the latter would be entitled to a verdict 
for the value of the horses. As to the property in Tennessee, 
the jury was instructed that the plaintiff had no way to subject 
that, directly, to the payment of his debt, but if the defendant 
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had executed the warrant, and had held Douglass to bail, he 
might have been thereby compelled to go to jail, and, before he 
pould have taken the oath of an ancolven debtor, he would have 
been obliged to make a surrender, in his schedule or otherwise, 
of the property in Tennessee. Gut, in considering the value of 
the chance of the plaintiff’s collecting his debt in this way, or 
in any other, if Douglass had given bail, it was necessary for 
them to advert to the testimony of Douglass’ insolvency, and 
his right by deed of trust and other legal means to prefer his 
other creditors. 

The verdict was for the plaintiff, and under the instructions 
of the judge the damages were assessed at sixpence. IT'rom the 
judgment upon this verdict the plaintiff appealed, and excepted 
to the charge upon the subject of damages. 


Boyden and Guron for plaintiff. 
H.C. Jones and Gaither for defendant. 


(202) Nasu, J. The plaintiff is not entitled to a new trial 

unless the court, in its charge, committed some error in 
law. We think the latter part of the judge’s charge 1s erro- 
neous in two particulars. There was no evidence in the case to 
support it, and it was incorrect in law. We are to presume 
that the exception contains all the evidence upon which the 
charge was bottomed. There was, then, no evidence of the in- 
solvency of Douglass. On the contrary, the case states that at 
the tine the warrant was put into the hands of the defendant 
he had two horses, which he carried off with him when he left 
the State, and a plantation and negroes and stock in Tennessee. 
But the rule laid down, by which the jury were to calculate the 
plaintiffs chance of securing his debt, has no foundation in 
law. It is true that a debtor, even after being imprisoned under 
aca. sa., may pay other bona fide debts, to the disappointment 
of his judgment creditor, but that he may do so 1s no evidence 
that he will do so, nor is it any answer in the mouth of the 
sheriff, when sued for negligence in not executing a writ. If it 
ean shield the sheriff in this case from answering in substantial 
damages, it will answer in any other where the defendant may 
owe more than he can pay. ‘In all such cases the officer may 
keep the writ in his pocket, and, when sued, turn upon the 
plaintiff and say, “You have suffered no injury; if I had exe- 
cuted the writ and taken bail the defendant might have paid 
awav all his property in discharge of other debts, and you 
would have got nothing.” This cannot be the law. The true 
inquiry is, Has the defendant, by his negligence, deprived the 
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plaintiff of any legal means of securing the payment of his 
debt? If he has, and the debtor had property which might, by 
due process, have been subject to it, he shall answer to the full 
amount of the debt; and his Honor in his charge very fully 
pointed out to the jury how that might have been done, if the 
process had been served. Another objection to the part 
of the charge we are considering is that there is no evi- (203) 
dence that Douglass owed one cent but what he owed to 
this plaintiff. There was no error in refusing the charge re- 
quired. If the defendant could not, by any diligence, have col- 
lected the debt from Douglass, then the plaintiff had suffered 
no actual loss, and the defendant was liable only to nominal 
damages. 

Per Curran. Judgment reversed, and a venire de novo 
awarded. 


Cited: Morgan v. Horne, 44 N. C., 26; Murphy v. Troutman, 
50 N. C., 381; Hearne v. Parker, 52 N. C., 152; Jenkins v. 
Troutman, tb., 174. 


DEN ON Demise oF MORRIS vy. ALLEN Et AL. 


Where an agreement was made between a father and his sons, that 
they should purchase his land at execution sale, at an undervalue, 
for his use and for the purpose of keeping off other creditors: 
Held, that a purchase by the sons under such circumstances was 
fraudulent and void against creditors, whether the money was 
furnished by the father or paid out of their own means. 


Apprat from the Superior Court of Law of McDowexrt, at 
Spring Term, 1849, Bazley, J., presiding. 

Both parties claim under sales by executions against John 
Allen, under the following circumstances: One John McEntire 
had a judgment against John Allen, on which a balance of $400 
was due in August, 1840, and the premises were then sold by 
the sheriff under a fiert factas on that judgment, and pur- 
chased at the price of $405 by the defendants, who are the sons 
of John Allen. and took a deed from the sheriff. On 16 
September, 1837, John Allen, as the surety of another (204) 
person, gave a bond to Morris, the lessor of the plaintiff, 
for $1, 000, payable two days after date; and a suit was com- 
menced thereon in March, 1841, in the Superior Court of Burke, 
and judgment obtained in October, 1842, for $1,223.95. On 10 
December, 1842, a fiert facitas was sued out thereon, directed 
and delivered to the sheriff of Burke, returnable to Spring 
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Term, 1843, which was levied on the premises on 6 March, 
1845, by the sheriff of Burke, who sold them at Morganton, on 
19 April, 1843, at $500, to the lessor of the plaintiff and made 
him a deed. The premises are situated in that portion of 
McDowell. County which was taken from Burke County, and 
the levy of the execution was made before the first County Court 
held for McDowell, but the sale afterwards. The plaintiff then 
gave evidence that the premises were, at the time of the pur- 
chase by the defendants, of the value of $1,500, and that John 
Allen was much indebted to another person and was totally 
insolvent. And the plaintiff further gave evidence tending to 
show that the money which the defendants paid for the prem- 
ises belonged to their father; and also that there was an agree- 
ment between John Allen and his sons, the defendants, that the 
defendants should bid off the land and take the title to them- 
selves, for the purpose of securing the enjoyment to the father, 
and with the intent to defraud the plaintiff and other creditors 
of the father of their debts. 

Thereupon the defendants moved the court to imstruct the 
jury that the sheriff of Burke had no authority to sell the land 
at Morganton, and therefore that no title passed by his deed to 
the lessor of the plaintiff. But the court refused to give the 
instruction. And his Honor then stated his opinion to the 
jury, that if John Allen furnished the purchase money, paid 
by the defendants to the sheriff. to the mtent that the sons 

should take the title to themselves and thereby defeat the 
(205) other creditors of the father, the purchase of the defend- 

ants was fraudulent and void, although the plaintiff in 
the execution, McEntire, and the sheriff were parties to such 
agreement. And furthermore, if there was an agreement be- 
tween John Allen and the defendants that they should buy the 
land at the sheriff’s sale and take the deed to themselves, but 
so that the father might possess and enjoy it, and with the 
intention to defeat the lessor of the plaintiff and his other cred- 
itors of their just debts, that then the purchase of the defend- 
ants would hkewise be fraudulent and void, although the de- 
fendants paid their own monev. There was a verdict for the 
plaintiff, and the defendants appealed from the judgment. 


Avery and Gather for plaintiff. 
Bynum and NV. W. Woodfin for defendants. 


Rurriy, C. J. By the general law the sheriff of Burke, if 
he had authority to sell at all, was obliged to sell at the court- 
house of his own county; and he could not, therefore, go to the 
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courthouse of the new county for that purpose. Rev. St., ch. 
45, sec. 10. The first question turns, then, upon the power and 
duty of the sheriff of Burke to make the sale. We think very 
clearly that he was the person, under the acts establishing 
McDowell, 1842, chs. 10 and 11. That county was constituted 
of parts of Rutherford and Burke; and by section 8 of ch. 11 
it is enacted that all process issued from the Superior Courts of 
Burke and Rutherford against the citizens of McDowell, until 
a sheriff shall have been elected for McDowell, shall be exe- 
cuted by the sheriff of Burke or Rutherford; and that, after 
that time, such process shall be directed to the sheriff of MceDow- 
ell and be executed by him. And section 8 enacts “that nothing 
in this act shall be construed so as to prohibit the sheriffs of 
Burke and Rutherford from collecting such moneys as 

are due or may become due on any judgment before the (206) 
first court for McDowell.” From those provisions it is 

plain the Legislature did not mean that a ereditor should be 
defeated or delayed of execntion for his debt by the division 
of the county. On the contrary, executions taken out from the 
courts of Burke were to be directed to the sheriff of Burke until 
there should be a county court and sheriff for McDowell; and, 
of course, the sheriff to whom the execution was by law to be 
directed, and was directed, is the proper officer to execute 11; 
and it is the sole purpose of section 8 to provide against a con- 
trary construction in respect to the officers mentioned in it. 

The Court agrees also to the instructions given to the jury 
under the evidence. It is true that the exception does not set 
forth the evidence in detail, and therefore we cannot affirm 
positively what it was. But it is stated, in general terms, that 
it tended to prove an agreement between the father and sons, 
before the sale, that the land should be sold by the sheriff and 
the sons should buy it and take a conveyance, to the double 
intent that the father should still enjoy if and that his other 
ereditors should be defrauded; and, under the verdict of the 
jury, it must be taken that the evidence did establish such an 
agreement and upon those intents. Indeed, it was admitted at 
the bar that the facts upon the trial were clearly against the 
honesty of the transaction between the father and sons, if, upon 
the supposition of the sons paying their own money, in point 
of law, there could be a fraud which would avoid the sheriff’s 
deed at law. We do not think that the plaintiff’s case necessa- 
rily depends on avoiding the deed_to the defendants by reason 
of the fraud in their purchase. For, if they bought im trust 
for their father, whether bona fide or not, the land would be 
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liable under the act of 1812 to execution for his debts, unless 

it was a part of the agreement, and that bona fide and 
(207) openly, that the scns should take the sheriff's deed as a 

security for the sum paid by them for the land, or some 
other debt. No doubt such a transaction in good faith would 
be supported, as was mentioned in Dobson v. Erwin, 18 N. C., 
569; aud then the interest cf the father could only be sold under 
execution, if at all, as an equity of redemption, and subject to 
the payment of the sums advanced by ihe sons, as a debt to 
them. But nothing of that kind 1s suggested here. On the con- 
trary, the case is that an insolvent father and his sons contrive 
to bring a tract of land, worth $1,500, to sale on execution with 
the view that the sons shall buy it at a great undervalue, and 
hold it upon a secret trust for the father, in order by those 
means to defeat creditors. It would be surprising if a transac- 
tion so obviously ccvinous and injurious to creditors, and tend- 
ing so directly to enable debtors in effect to keep back parts of 
their property from their creditors, could be supported, or that 
the common law should not be competent to detect and redress it. 
In the ease of Dobson v. Erwin it was held that if the debtor ad- 
vanced the money, or a considerable part of it, to make the pur- 
chase at the sale of the sheriff, and the purchase was made for 
his own use, that was a fraud which would avoid the title, 
though the sale was at the instance of another and for a just 
debt. For, in such a case, the sale, though in form that of the 
sheriff, is, by the contrivance of the debtor and the purchaser, 
and in respect of their fraudulent purpose, substantially as 
much a sale inter partes as if there had been no intervention 
of the sheriff. It is the same thing precisely, though all the 
money paid to the sheriff be adv anced by the person to whom 
he makes the deed, provided, only, there be the same intent in 
each case to cheat creditors. But it is said that, in such a ease, 
the law cannot admit the idea that the highest bidder at a pub- 
lic sale, who pays his own money, can have an intent to cheat 

the creditors of the former owner of the property, since 
(208) the sale is made by the law itself for a necessary purpose. 

But all know that is no protection against frauds. Many 
frauds are committed on the debtors in such sales by bringing 
them on by surprise, by suppressing bidding and the like. So 
likewise many debters contrive by combinations with near rela- 
tions or friends, at such sales, to have their property bought in 
at an undervalue, in the hope that thereby other creditors will 
be kept off, w hile they will have the enjoyment of the property 
at but slight expense to their relations. A man with the money 
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in his pocket refuses to apply it to the payment of a judgment 
debt, in order that an execution may issue and his property be 
sold, and bought for a small price by his family for his enjoy- 
ment, so that he may keep his money, and another creditor, who 
18 expected to come shortly with an execution, may find nothing 
tangible out of which he may make his debt. Surely, there can 
be no clearer fraud than such a contrivance to put a man’s 
property out of the reach of an execution. The circumstance 
that the purchaser pays his own money is evidence, indeed, that 
the purchase was on his own account and bona fide. But it is 
certainly not conclusive; for, as mentioned by Lord Mansfeld, 
in Cadogan v. Kenneth, Cowp., 432, there may be cases where 
a person gives a full price, and yet the thing, being done mala 
fide for the purpose of defaulting creditors, is fraudulent and 
void. So, if the father did not have the money, yet the case 
would be the same upon such an agreement and with such 
intent. Every man whose property is offered for sale, whether 
by himself or an officer, is naturally disposed to get the most 
for it, at least a fair price; and it is the common experience, 
when ‘nothing 1s meant but what 3 is fair, that such a man uses 
some exertions to collect bidders and to induce them to go to a 
reasonable value. If he has other creditors, perhaps it is his 
duty to them thus to act; and most men who adequately 

feel the moral obligation of contracts would probably (209) 
do so. But, although that may be an imperfect duty, as 

there 1s no mode of enforcing it, yet the debtor’s own interest 
would prompt him to the use of means for making the property, 
which was to be scold from him forever, go as high as he could, 
so as to reduce his indebtedness as much as possible; and in 
that way his creditors would get the benefit of his labors. But 
if he were encouraged to make bargains beforehand with his 
friends, whereby it becomes his interest to desist from all exer- 
tions to make a fair sale, to disparage the property, to induce 
his family and friends secretly not to contend in the bidding 
with another man, who intends to buy, if it can be done at a 
sacrifice, and Ict him have the use of the property, it is mani- 
fest that it would open the door to very iniquitous practices to 
the prejudice of creditors. The conduct of such a debtor and 
purchaser, in reference to other creditors, 1s precisely analogous 
to that of a combination among others to suppress competition 
in reference to the debtor himself. The debtor may not be 
bound to aid in getting a good price for the property; but it is 
a fraud on the law and other creditors if he binds himself not 
to do so, or enters into agreements for his own benefit which 
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restrain him from doing so. Suppose, for example, that the 
creditor whom it is the intent to defeat, resides at a distance, 
and that it 1s one part of the plan that the sale shall take place 
under the first exectition, before he can know of it or be ap- 
prised of his debtor’s embarrassments, and thereby prevent him 
froin attending and making the property bring its value. Or 
suppose that, by consent hetween these parties “and the sheriff, 
the sale is made without advertisement, with a view to a sacri- 
fice; or that, with the same view, the debtor and his sons pull 
down the advertisements and prevent a general knowledge of 
the sale: it is obvious that in all those cases, and also in many 

others which may be conceived, great loss might be 
(210) thrown on creditors and a corresponding gain unfairly 

obtained by the debtor and his family, which is altogether 
contrary to fair dealings and good morals. It is not doubted 
that a son may properly and ought to assist a reduced parent, 
and that he may do so by buving the father’s land, as the high- 
est bidder, when it is sold for his debts. in order to provide a 
home and a sustenance for him, provided it be done bona fide 
and openly. But that never can be the case when there is a 
previous agreement between the father and son for such a pur- 
chase, upon a secret trust for the father and with the intent to 
defeat a creditor, which implies that a loss is to arise to the 
creditor to the amount of the difference between the value of 
the land and the price to be given by the son, and that the 
father shall or will do nothing to prevent that loss, but, on the 
contrary, 1s to promote it In any way he can, so as to subserve 
his secret interests. In substanee, such transactions, when the 
facts can be got at, must be deemed by the law contracts of the 
parties; and “therefore, when it happens that the purchase is 
made at an undervalue, and is thus to the actual prejudice of 
creditors, as, indeed, 1t was intended, it must be held void. For 
it is clear, < although the sale be made by the sheriff, yet it 1s 
only colorably so, for the inducement to the purchase arises, 
and the real contract for it is made beforehand, betwecn the 
parties, and its execution is to be dependent upon the sales hap- 
pening to be made at an undervalue. Therefore the truth of 
the case is no more nor less than this: A debtor, who knows 
his land may soon be sold under execution, makes an agree- 
ment with a son that, for an inadequate price—paid to another 
creditor—a conveyance shall be made to him of the land as 
upon an absolute sale, but upon a secret trust for the debtor, 
and expressly for the purpose of defeating the expected execu- 
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tion; and the question is whether that transaction is to 
stand good against such creditors. Most certainly not. (211) 
The purpose is iniquitous and the deed must be void. 

PER CurRIAM. Judgment affirmed. 


Cited: Jimmerson v. Duncan, 48 N. C., 588; Perny v. Yar- 
borough, 56 N. C., 68; Taylor v. Dawson, rb., 92; McCanless 
v. Flinchum, 89 N. C., 875; Woodley v. Hassell, 94 N. C., 161. 


P. W. EDWARDS v. NELSON G. NOWELL. 


1. Where A had been constable in 1848, and again held the appoint- 
ment in 1846, and, during the latter period, one says of him that, 
while constable in 1843. he had made a false return, A cannot 
maintain an action of slander for these words, unless he alleges 
and proves soine special damages. 


29 Words slandering a man as to his conduct in his office, profession, 
ete.. from which the law implhes damages Hae eet must relate 
to the office, etc.. in which the person slandered is engaged at the 
time of the speaking of the words. 


Aprpgat from the Superior Court of Law of Macon, at Spring 
Term, 1849, Bazley, J., presiding. 

This was an action of slander. The plaintiff had been a con- 
stable in 1843 and was again appointed in 1846. The defend- 
ant, speaking of a return made by the plaintiff on an exceution, 
which had been in his hands as constable in 18438, said that he 
had made a false return. The words were spoken while the 
plaintiff was acting as constable in 1846. Much testimony was 
given on the trial on both sides, but it is unnecessary to repeat 
it here. The jury, under the instructions of the court, returned 
a verdict for the defendant, and from the judgment thereon 

the plaintiff appealed. 


N. W. Woodfin, J. W. Woodfin and Fitzgerald for (212) 
plaintiff. 
Henry, Edney and Baxter for defendant. 


Pearson, J. The plaintiff was a constable in the year 1843. 
In 1846 he was again appointed and acted as constable. The 
defendant, in 1846, speaking of the plaintiff, while acting as 
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constable in 1843, said he had made a false return in returning 
an execution in the defendant’s favor against one Roland, “No 
goods.” To charge a constable with making a false return does 
not subject him to indictment for an offense of which the pun- 
ishment is infamous; and the words are therefore not action- 
able, without proof of special damage, unless it falls under the 
third class of cases laid down in the books, as words which 
aifect him in his office, profession or business, from which the 
law imphes that some damage must necessarily be sustained, 
for it does not amount to perjury, although the return was 
false; the oath of an officer, although he is sworn, not being 
embraced within what the law terms a judicial oath, and not 
tending to defeat the administration of justice, which is neces- 
sary to constitute the crime of perjury, unless otherwise pro- 
vided for by law. Starkie on Slander, 12. The only question, 
then, is whether the words spoken do amount to an imputation 
which affects him in his office, profession or business; and we 
think they do not, for the office which he held in 1843 had de- 
termined at the time the words were spoken, and the charge 
made in 1546, of what he had done in 1848, did not, as a nat- 
ural consequence, affect him in the new office. In Herle v. 
Osgood, 1 Vent., the words were, “he was a debauched man and 
not fit to be a justice,’ and judgment was for the defendant, 
because the words were spoken of a time past, and T'wysden, 
Judge, said it would have been otherwise if the words had been, 

“he is a debauched man.” So, in this case, the words 
(213) do net impute misconduct in the office which he was then 

filling, but referred to a distant and different office, which 
he had filled in 1843. If any special damage had resulted to 
the plaintiff from the speaking of the words, as that, in conse- 
quence thereof, certain persons would not put paners in his 
hands for collection, he might upon such proof have sustained 
his action, if special damage had been laid. But the law will 
not imply damage, as a matter of course, unless the words charge 
an indictable offense, for which the punishment is infamous, 
or unless the words impute an infectious disorder which he then 
had, or are such as affect him in the office, profession or busi- 
ness in which he is then engaged. The office in reference to 
which these words were spoken is not the same which the plain- 
tiff was filling at the time of the speaking of the words, and 
as no special damage was proven we are not disposed to extend 
the law further than decided eases, for if every constable could 
sue in slander and recover damages, as a matter of course, when- 
ever a charge was made that he had been negligent in his offiee, 
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and made a return, “No goods,” unless it could be proven that 
by proper diligence he could have found some cattle, hogs and 
sheep to levy upon, there would be no end to litigation. 

Per CurRIAM. Judgment affirmed. 


Cited: McKee v. Wilson, 87 N. C., 302; Gattis v. Kilgo, 128 
N. C., 424. 


(214) 
THE STATE vy. ADDISON GIBSON. 


In cases of assault and battery, the party who strikes another must 
be guilty, unless he be justified in committing it, as an act of 
self-defense. The law does not justify any assault by way of re- 
taliation or revenge for a blow previously received. 


AppEAL from the Superior Court of Law of Irepetr, at 
Spring Term, 1849, Hillis, J., presiding. 

This is an indictment for a battery on Jemima Sommers; 
and, on not guilty pleaded, she was sworn as a witness, and 
stated that she was in her field at the fence, and that the defend- 
ant rode by and she asked him why he had been talking about 
her, and a quarrel ensued; and she then threw a stone at him, 
as he sat on his horse a few yards off, and missed him; and that 
she then threw a stick at him, which might have brushed against 
the side of his arm; and that then he got off his horse, picked 
up the branch of a sapling and walked up to the witness and 
struck her with it on the head. Another witness for the State 
deposed that, after the affray, the defendant said he had just 
come from Mrs. Sommers’, and that she was a bad woman, and 
had thrown stones at him and had hit him with a stick; and 
that, to extricate himself, he was compelled to get off his horse 
and strike her with a stick; that he struck her on the head and 
she went off crying. The court directed the jury that if they 
believed the defendant acted in self-defense, that is, to protect 
himself from bodily injury, they should acquit him; otherwise, 
they ought to find him guilty. The defendant was ‘con- 
vieted and, after judgment, he appealed. (215) 


Attorney-General for the State. 
No counsel for defendant. 


Rurrimy, C. J. Tf there was any doubt in this ease, it was 
upon the facts and not upon the law, for we think the rule of 
law was properly laid down by his Honor. In an action against 
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the defendant, his plea of son assault demesne must have averred 
that the prosecutor, just before his alleged battery on her, made 
an assault on him and would then have beaten him if he had 
not immediately defended himself against her; whereupon he 
did then and there defend himself against her, and, in so dozing, 
did a little beat and ill-treat her. Precedent in 3 Chit. Pl, 
1067. It is clear, therefore, that the law does not justity any 
assault by way of retaliation or revenge for a previous one by 
the prosecutrix, but only in the defendant’s own defense; for it 
cannot be doubted that a party must be lable to the public for 
an assault in any ease in which he would be to the private per- 
son in an action. In cases of homicide, indeed, there is an 
intermediate grade of guilt between that of the highest degree, 
murder, and a case of self-defense, which is manslaughter, in 
which there is palhation, but not justification. But in cases 
of battery merely, the party who strikes another must be guilty 
unless he be justified i in committing it as an act of self-defense ; 
for although, on the indictment, he need not plead the matter 
specially, but may insist on the defense under not guilty, yet 
the special matter given in evidence on not guilty, in order to 
be available, must be such as would support the special plea 
if it had been necessary to put it in. It is true, the defendant 
need not generally show affirmatively that the other party was 
in the act of striking again when he struck, as that is to 
(216) be presumed when the blow is returned immediately or 
the parties are in the attitude or position in which the 
first blow was given. It is therefore, ordinarily, necessary, in 
order to repel “the presumption, that something should come 
from the State to s satisfy the uy that in fact the first assailant 
had done, and that the defendant might have so seen; for, 
otherwise, the jury will ge ovale and, indeed, naturally con- 
clude that the defendant retuned the blow, not in malice and 
in vengeance, but in defense of himself. How it is in any par- 
ticular case is, of course, a question of fact for the Jury; and 
we suppose they must ae thought, here, that as the prosecu- 
trix was a woman and seyeral yards from the defendant, then 
on horseback on the opposite side of the fence, he could not 
have believed himself in further danger from her, and therefore 
that his alighting from his horse and going the several yards 
to her and “striking her with a stick on the head was not in 
defense of himself, ‘but an act of unmanly aggression on her. 
At all events, the inquiry was one for the jury, and their deci- 
sion cannot be reviewed here. as we think the law was properly 
laid down to them. 
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Pearson, J. The judge charged that the defendant was 
guilty, unless he struck to protect himself from bodily injury, 
by which it is understood he means, unless after receiving one 
blow it was necessary for him to strike in order to prevent ani- 
other. 

This, m cases of assaults and batteries, is fixing limits to the 
ground of defense, in my opinion, more narrow than the law 
contemplates, and I, therefore, with all deference, cannot con- 
cur with a majority of the Court. Our sturdy ancestors, “who 
built up the common law,” did not require a man to turn and 
flee when he received a blow; he is allowed to return blow for 
blow, provided he does not give an excessive blow, such as was 
not called for by the occasion; and this, not exclusively upon 
the ground that it was necessary to protect himself on that 
particular occasion from further bodily injury, but be- 
cause it is prompted by natural impulse, which originates (217) 
in the principle of self-protection, and tends to self- 
defense in general, by having it understood that our persons 
are not to be assaulted with impunity, but that, if assaulted, a 
blow will be given in return. If one pulls the nose of another, 
or strikes a dastardly blow from behind, and starts to run off, 
so as to make 1t manifest that there 1s no danger of his striking 
again, and is at the instant pursued and st ricken as he deserves, 
no excess cf force being used, can it be said the party who re- 
turns the blow is to be convicted for an assault and battery, 
and that he has no extrajudicial remedy in an emergency of 
the kind, because he had no reason to think that the assault 
would be repeated ? 

In cases of homicide the ground of self-defense is more nar- 
row, beeause the blow motu eds is excessive; the party is there- 
fore required to retreat to the wall and not to take life, unless 
it be necessary to save his own life or to avoid ereat bodily 
injury; but in homicide the law has provided a middle ground 
between conviction for murder and acquittal for self-defense— 
manslaughter. Hence the plea of self-defense is more restricted 
in homicide than in assault and battery, where there is no such 
middle ground; and the dividing line between conviction and 
acquittal in assaults and batteries takes in the middle ground 
on the side of acquittal. The authorities upon this question 
are less clear and distinct than might be supposed. Upon 
examination no direct authority can be found. In 1 East P. 
C., 406, it is laid down, son assault demesne is no excuse, if 
the retaliation be excessive and bear no proportion to the neces- 
sity or the provocation received. So in 1 Hawk. P. C., ch. 60, 
sec. 23. Blackstone, in his Commentaries, 3 vol., page 3, in 
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treating of extrajudicial remedies, puts down in the first place 
self-defense, and holds if one is attacked it is lawful to repel 

torce by force, and the breach of the peace is chargeable 
(218) to him who gives the first blow, for the law in such cases 

respects the passions of the human mind and makes it 
lawful in him to do himself that wmmediate justice to which he 
is prompted by nature and which no prudential motive is strong 
enough to restrain. It considers that the future process of the 
law is by no means an adequate remedy. 

From the general tone of the authorities I am led to the con- 
viction that one who receives a blow is not restricted in self- 
defense so as to be allowed to strike on/y in order to protect 
himself from another blow, but may excuse, upon the ground of 
self-defense, a reasonable retaliation for the blow received, 
although it be manifest that the other party intends to give no 
other blow, and is allowed to do himself that tmmediate justice 
to which he is prompted by nature. 

Had this been the case of two men, the law, in my opinion, 
would be clear for the defendant, but as the person stricken was 
a woman, and the reasoning upon which the law is founded 
does not so foreibly apply where the party giving the first blow 
is a female, I would willingly make a distinction, 1f any au- 
thority could be found for it. 

Per Crrram. Judgment affirmed. 


Cited: Rogers v. Ratcliff, 48 N. ©., 231; 8. 7. Dunn, 134 
N. C., 668. 


(219) 
JAMES GRAHAM vy. JOWMN W. GRAHAM. 


1. A will is well attested by subscribing witnesses when, though not 
in the saine room with the testator. they are in such a situation 
that the testator either sees er has it in his power to see that 
they are subscribing, as witnesses. the same paper he had signed 
as his will. 


esses, but not ‘the HAper oe were Sapo: Held, that the 
paper-writing was not well attested as a will. 


Appgeat from the Superior Court of Law of Rowan, at Fall 
Term, 1848, oore, J., presiding. 

This is an is sue, devisarit vel non, made up under the statute 
to try the validity of a paper- “writing propounded as the will of 
John Graham, deceased, The evidence was that the supposed 
testator executed the will in the presence of two witnesses, and 
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desired them to attest the instrument. He was lying in bed very 
sick at the time, and the two witnesses withdrew into another 
room, between which and the testator’s sick chamber there was 
a door open, and at a large chest in that other room the wit- 
nesses signed their names. The bed in which the deceased was 
lying stood by the partition between the two rooms and two or 
three feet from the door, and the chest on which the witnesses 
subscribed the will stood also against the other side of the parti- 
tion, and nearly opposite to the bed; so that the testator, as he 
was ‘lying i in bed, could, by turning his head and looking around 
the side of the door, see the backs of the witnesses as they sat at 
the chest writing, but he could not see their faces, arms or 
hands, or the paper on which they wrote; a view of those being 
obstructed by the partition. After the signing by the 
witnesses, they returned with the will into the room, (220) 
where the testator was, and informed him they had wit- 
nessed it, and he requested a person present to ‘take charge of it. 
The court directed the j jury that, though the testator could have 
seen enough of the persons of ‘the witnesses, while they were 
subscribing the will, to enable him to recognize them, yet 1f he 
could not have seen what was going on whilst they were in the 
act of attestation, the paper was not properly executed and 
attested. The jury found against the will, and from a judg- 
ment accordingly the executor appealed. 


Boyden and Craige for plaintiff. 
Clarke for defendant. 


Rurrin, C. J. The rule laid down by his Honor seems to be 
a very rigid construction of the terms “in his presence,” which 
are used in the act; but it is in conformity with the cases hith- 
erto decided on this subject, and, we believe, with the policy 
and meaning of the statute. Except in the case of a blind per- 
son, “presence” seems to have been understood as having the 
same sense as “within view,” and it follows that the thing to be 
seen, or to be within the power of the party to see, is the very 
fact ‘of subscribing bv the witness. Thus in Shires v1. Glascock, 

1 Atk., 688, which was the first or one of the first cases that 
ete in England under the statute of frauds, it was held 
that a signing in another room, some yards distant from the 
testator, was a subscribing in his presence, because he might 
see it by a broken w indow, the Court saying, “that the statute 
required attesting m fhe presence of the testator, to , prevent ob- 
truding another “will in the place of the true one” therefore, 
that when “the signing 1s in the view of the testator, it is 
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enough,” though he should not actually see them signing. That, 
we take it, is the true principle of the statute, that a 
(221) subscribing by the witness must be in such a situation, 
whether within or without the testator’s room, as will 
enable the testator, if he will look, to see that the paper signed 
by him is the same which is subscribed by the witness. There- 
fore, when they subscribe out of the testator’s room, and in such 
a situation that he cannot see the paper, and for that reason 
cannot see and know for himself that it is the true paper, it 
cannot in any proper sense be said that the thing was done in 
his presence. The statute meant that he should have evidence 
of his cwn senses to the subscribing by the witnesses, Just as he 
should to a signing for him by another by his direction and in 
his presence, so as to exclude almost the possibility of imposi- 
tion by. substituting one paper for another, without detection 
by the testator himself upon his own ocular observation, and 
without exposing him to any risks from undue confidence. In 
Wright v. Mansfield, 1 M. and S., 294, Lord Ellenborough lays 
down this to be the rule: that when the devisor cannot see “the 
act doing,” that is out of his presence. And in the case of 
Casson vu. Dade, 1 Bro. C. C., 99, Lord Thurlow held a will to 
be well executed which was attested at the window of an aitor- 
ney’s office, because the testatrix was sitting in her carriage and 
it was put back to the window of the office, so that she “might 
see what passed”; so it is said in the other case of Davy v. Smith, 
Salk., 395, that the testator might have seen the witnesses “sub- 
scribe their names” if he would, and therefore that the will was 
well executed. We believe, indeed, that there is no instance in 
which a paper has been sustained where the attestation was 
under such circumstances that the testator could not see what 
was done, so as to protect himself upon his own knowledge 
against any dishonest substitution by the people whom he is 
obliged by the law to select and depend upon as subscribing wit- 
nesses to his will. 
PER CURIAM. Judgement affirmed. 


Cited: Jones v. Tuck, 48 N. C., 205; Burney vr. Allen, 125 
Ne 'C. 816,18, 19°20. 
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(222) 
THE BUNCOMBE TURNPIKE COMPANY vy. JOHN BAXTER. 


The act of Assembly incorporating the town of Hendersonville and 
exempting the citizens of that town from working “on roads with- 
out the limits of that town,” does not exempt them from work- 
ing on the Buncombe ‘Turnpike Road, as provided by the char- 
ter of the Buncombe Turnpike Company. The roads referred to 
in the act of the incorporation are the ordinary public roads of 
the county. 


AppEAL from the Superior Court of Law of Henperson, at 
Spring Term, 1848, Battle, J., presiding. 

By the act of 1824, incorporating the Buncombe Turnpike 
Company, all hands liable to work on roads in Buncombe, re- 
siding within two miles on either side of the turnpike road, are 
made liable to do six days’ work on it annually, and those who 
do not, when warned, are made liable to the penalties which 
could then be collected from persons failing to work on public 
roads in the State. Afterwards, Henderson County was estab- 
lished out of a part of the territory of Buncombe through which 
the turnpike ran, and the defendant lived in Hendersonville, 
within two miles of the road, and became liable to work on it. 
The present action was commenced by warrant for $4 for fail- 
ing to work on the road four days in February and March, 
1848, and it was admitted on the trial that there should be 
judgment for the plaintiff unless, in point of law, the defendant 
was exonerated from working on the turnpike by an act, passed 
in 1846, to incorporate the town of Hendersonville. By that aet 
it is enacted, amongst other things, that the commissioners 
of the town shall appoint an overseer of the streets of the (223) 
town, and that all persons residing in the town, liable 
by law to work on roads, shall be required to work on the streets 
as often as shall be necessary; and, also, “that all persons living 
within the limits of said town, liable to work on public roads, 
be and they are hereby exempted from working on roads within 
the limits of said corporation.” The turnpike road passes 
through the town of Hendersonville for three-quarters of a mile 
and forms its principal street. The defendant is a citizen of 
Hendersonville and resides in it, and worked under the overseer 
of the streets. But for the four days for which the present suit 
is brought the defendant was summoned to work on the turn- 
pike road without the town of Hendersonville, and refused to 
do so. The case was submitted to the court on these facts as 
admitted, and his Honor gave judgment for the defendant, and 
there was an appeal to this Court. 
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NV. W. Woodfin for plaintiff. 
Henry for defendant. 


Rerrixn, C. J. The judgment is considered erroneous by this 
Court. It is true, the act, in terms, exempts the citizens of this 
town from working on roads without the corporation, and there- 
fore it is broad enough to embrace this case, if that expression 
is not controlled by the context, or the nature of the subject and 
the statute. It is said, indeed, on the part of the plaintiff, that 
such an exemption as that claimed by the defendant is beyond 
the legislative power to grant, because it is inconsistent with 
the previous charter to the plaintiff, whereby the work of the 
defendant was assured by the State to the company. We do not 
deem 1t necessary, nor proper, unnecessarily to express an opin- 
ion upon the question of constitutional power. It is, neverthe- 

less, material to observe that there is such a stipulation 

(224) in the charter of the turnpike company, in compensation 
for the privilege thereby reserved to all the citizens of 
Buncombe County to pass the plaintiff’s road, toll free. It is 
material to advert to that stipulation as a help to the just con- 
struction of the subsequent town charter; for, certainly, no in- 
tention to violate the public faith and contracts is to be imputed 
to the Legislature, if it can be avoided, admitting even the 
power to do so. Hence, if the statute we are considering were 
a public one, the construction ought to be such as is consistent 
with the public engagements In previous statutes, if the lan- 
guage will admit of it; and resort 1s properly had to the con- 
text, In order to give to general terms a more enlarged or re- 
stricted sense, so as to effectuate the intention of the Legisla- 
ture, In accordance with the rights before granted to some of 
her citizens and with the character of the State. In other 
words, an intention to do willful injustice by invading private 
right is not to be attributed to the Legislature when, by any 
fair intendment, a different and a just meaning can be put on 
the language. Now, the case is that this defendant w as lable, 
by a proyision in the charter of the plaintiff, to work six days 
every year on the turnpike road, and made so hable for a valu- 
able consideration, moving from the company to his fellow- 
citizens of his county; and that, by the general law, the de- 
fendant was also liable to work on the other roads—the common 
highways of the county » appointed by his county 
eourt from time to fanes In that state of things a law was 
passed that he, as a citizen of an incorporated village, should 
work on its streets, and for that should be exempted from work- 
ing “on roads” without the town. To the question, what roads 
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were meant, one would naturally say at once that the Legisla- 
ture did not mean to violate its prior engagement nor deal 
unjustly, and therefore could have intended only to re- 

heve the inhabitants of the town, who alone work on its (225) 
streets, from the burden of being appointed by the court 

to work on the ordinary county roads, in respect to which the 
Legislature has an absolute and rightful discretion. The con- 
struction is thoroughly fortified by the previous part of the 
sentence, in which it is said that the citizens of the town who 
are ‘Hable to work on public roads” are to be exempted from 
working on roads; from which the inference is a fair one, that 
the roads, from working on which they are exempted, are those, 
and those only, on which they were immediately before liable to 
work, namely, the public roads, or such as belong to the public 
only, and in which there was no private right. Such would be 
the proper interpretation, we think, were the statute under con- 
sideration a public one; and much more is it when it is remem- 
bered that it is a private act, Incorporating a small village, and 
that the rule for construing such a statute is that they do not 
bind strangers not mentioned in them, or, at all events, in dero- 
gation of private right, beyond a construction rendered abso- 
lutely necessary by its words. 2 BI. Com., 345; 1 Thomas’ 
Coke, 26; Drake v. Drake, 15 N. C., 110. For these reasons 
the Court j is of opinion that judgment be given for the plaintiff 
for $4 and the costs, according to the case ee 


Per Curiam. Judgment reversed, and judgment for the 
plaintiff. 


JOSEPH STARNES er an. vy. JAMES ERWIN., 


J. If the promise declared on be an absolute one and that proved be 
conditional, the variance is fatal, as where the plaintiffs declared 
that, in consideration the plaintiffs would pay the defendant $100 
for the lease of a gold mine, he would warrant that they should 
make that sum in ten days; and the prounise proved was, if they 
would do the work he would warrant, ete.: Held, that the variance 
was substantive and fatal. 


2. In an action on a verbal agreement, alleged to contain a warranty, 
it is competent for the jury to decide whether the word “warrant” 
was used by the vendor merely as a word of high commendation 
of the subject of the trade, or whether it was intended to im- 
port that the vender would be liable in dainages if the thing sold 
should not answer the description. 
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Appeal from the Superior Court of Law of MercKrensere, 
at Fall Term, 1847, Pearson, J., presiding. 

The plaintifis’ declaration contains two counts: the first on 
a warranty; the second, for money had and received. ‘The de- 
fendant possessed a lease in a gold mine which had an unex- 
pired term of three years to run, and which the plaintiff pur- 
chased from him at the price of $100, and paid it before the 
beginning of this action. The declar ation sets forth that at the 
time of Tone the contract and in consideration of the price 
to be paid, the said James Erwin “undertook and then and there 
faithfully promised the said Joseph Starnes and the said Sala- 
thiel Harris that he, the said James Erwin, would warrant the 
said Joseph Starnes and Salathiel Harris, if they would pur- 
chase his said interest in the said gold mine at the said sum of 

$100, they should make in iy days out of the said gold 
(227) mine the said sum of $100,” ete. The evidence was that 
the plaintiffs applied to the eee ant to purchase his 

interest in the gold mine, and the defendant said they could 
have it for $100. Harris said that was high; the defendant 
replied, “But for the death of my wife, [ would not take that 
price; 1f you buy, I will warrant you to make the money in 
ten days. Come up im a few days and we will look at it.” 
Starnes said: “It would do no good to look at it; the shaft 1s 
full of water. I will buy it on your honor.” The defendant 
said: “If you will do the work, I will warrant you will make 
your money in ten days.” Starnes said: “I will do the work.” 
They then fixed on a day to meet to get Mr. Elms to do the 
writing. 

Under the charge of the court there was a verdict for the 
defendant, and the plaintiffs appealed. 


Clarke and Boyden for plaintiffs. 
Osborne and Wilson for defendant. 


Nasu, J. The contract proved is different from that de- 
clared on. In the former the warranty, if made, was qualified 
by the understanding and express agreement of the parties, that 
they should do the work. The contract declared on has no such 
stipulation, but is an unqualified undertaking by the defendant 
that, if they should buy, they should make $100 in ten days. 
It is not necessary that a contract should be set out in the decla- 
ration 7m hoc verbo: a statement substantially correct is suf- 
ficient. The promise must, however, be correctly set out, and 
any substantive variation between the promise laid and that 
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proved will be fatal. When a declaration stated that the de 
fendant, on the sale of a horse, warranted him to be sound, and 
the proof was of a warranty of soundness everywhere except a 
kick on the leg, the variance was held to be fatal. Jones »v. 
Cowly, 4 B. and Cres., 445. So where the declaration 
stated the warranty to be on the sale of one horse, and (228) 
the proof showed a sale to the plaintiff of two horses 
belonging to different persons by the same contract, the court 
held the ‘evidence did not support the declaration. Symonds v. 
Carr, 1 Camp., 261; Ist Arch. N. P., 94-05. For this variance 
the judgement must be affirmed. If, however, the declarations 
set out the contract as it 1s proved, it would be defective and 
insufficient to sustain the action, for the want of an averment 
that the plaintiffs had worked the mine. The defendant’s war- 
ranty was a special one, or rather a conditional one: if they 
would do the work, that is, the necessary work, they would make 
the money in ten days. ‘The plaintiffs nowhere in their decla- 
ration aver that they worked the mine at all, much less for ten 
days. All that is said about it is that the said Joseph Starnes 
and Salathiel Harris have been put to great charges and expense 
of their money in and about the working and digging in the 
sald mine, etc. This is not an averment. An averment is a 
positive statement of facts in opposition to argument or in- 
ference. 1 Arch. N. P., 320. There is no statement, as a fact, 
that they did work the mine, or, if so, that they worked it for 
ten days, or that they worked with hands in sufficient number 
~ to make $100 in ten days. We are further of opinion that his 
Honor was correct in his charge to the jury. He instructed 
them that if, from the whole conversation, the subject-matter, 
ete., they should come to the conclusion “that the word warrant 
was used as a word of high commendation and praise, so as to 
induce the trade, and not as importing an undertaking to make 
good in damages if the money was not made in ten days, the de- 
fendant would not be liable in this action.” The word warrant, 
as used by the parties on this occasion, was a fit subject for 
the consideration of the jury as a matter of fact; it was a 
verbal agreement in relation to a matter upon which 
there was room to doubt. IJslay v. Stewart, 20 N. C., (229) 
297. The doubt was greatly increased by a fact proved 
by the plaintiffs, that when the defendant urged the plaintiffs 
to come up in a few days and look at the mine, one of them re- 
plied: “That will do no good; the shaft 1s full of water. I 
will have to rely on your honor” ; and when they did meet and 
complete the bargain, no mention was made of any warranty. 
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Upon the second count the plaintiffs cannot recover. They 
are still in the possession of the mine, or were at the time the 
action was brought, as far as the case shows : or if the lease had 
expired at the time of the acticn brought, there is no evidence 
that they did not enjoy the term they purchased. 

Per CURIAM. Judgment affirmed. 


Cited: Shaw v. Burney, 86 N. C., 334. 


THE STATE on THE RELATION oF BOGER vy. ROBERT 
BRADSHAW ET AL. 

Where a statute requires a bond from an officer for the faithful dis- 
charge of his duty, and a new duty is attached to the office by 
statute, such bond, given subsequently to the latter statute, em- 
braces a new duty, and is a security for its performance, unless 
where, when the new duty is attached, a bond is required to be 
given specifically for its performance. 


AppraL trom the Superior Court of Law of Rowan, at Fall 

Term, 1848, \oore, J., presiding. 
This 1s an action of debt on a general bond, given by 
(230) the sheriff of Rowan, in the sum of $10,000, for the dis- 
charge of the duties of his office for the year 1847, of 
which the condition is in the form prescribed by the statute. 
Rey. St., ch. 109, sec. 18. The breaches assigned are that the 
sheriff failed to collect the town taxes of Salisbury for the year 
1847, and, secondly, that he collected the taxes and failed to 
pay them to the relator, the treasurer of the town. After oyer 
of the bond and condition, the defendants pleaded conditions 
performed and no breach, ete. 

A verdict was found for the plaintiff, subject to the opinion 
of the court whether the sureties were lable on the bond for 
this demand, upon the following statement: By a private stat- 
ute, passed in the year 1794, to amend the laws regulating the 
town of Salisbury, it was enacted that the commissioners of the 
town should annually appoint a person to collect the taxes as- 
sessed for the town, and that such person should enter into bond 
with sufficient sureties in a sum not less than $100, to the com- 
missioners, for the faithful discharge of his duty; and it makes 
it the duty of the persons so appointed to give such bond and 
to collect the taxes, and pay the same to the treasurer of the 
town on or before the first Monday in August in each year. By 
another private act, passed in the year 1825, it was enacted that 
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the first five working days in March, in every year, shall be the 
time in which the tax list for the town shall be given in; and 
that, on 20 March, the commissioners shall appoint three asses- 
sors to value and assess the real estate in the town for taxes, 
who shall, within three days, file their assessment with the com- 
missioners, who shall thereupon proceed to lay the taxes, and 
that, within ten days after the commissioners shall have laid 
the taxes, the clerk of the board of commissioners shall deliver 
to the town constable, or to the person whom they may appoint 
to collect the said taxes, an accurate copy of the return, 
ete., and annex the valuation of each person’s property, (231) 
as made by the assessors, together with the amount of 
taxes due thereon; and that the town constable, or person ap- 
pointed to collect the taxes, shall, within three months after the 
list is placed in his hands, account for and pay over to the 
treasurer of the board of commissioners all such sums as he 
may be made Hable and accountable for by virtue of his ap- 
pointment; and that such constable or collector may, within 
one year afterwards, collect the same, notwithstanding he may 
have paid the same to the commissioners; and that the commis- 
sloners shall annually deliver to the constable, or other person 
appointed to collect the taxes a warrant under their hands au- 
thorizing the said person to demand and receive the taxes. By 
another act, passed in the year 1827, the Sheriff of Rowan 
County is authorized and required to collect, pay over and ac- 
count for the taxes imposed by the commissioners of the town 
of Salisbury on the citizens and property therein, in like man- 
ner and under the same rules and regulations as were then pre- 
scribed for the government of the town constable or collector by 
the aforesaid act of 1825. Under that act of 1827 the sheriff re- 
ceived the lst and collected the taxes of 1847, or became liable 
for the same. 

Upon the point reserved the court was of opimion with the 
defendants, and set aside the verdict and entered a nonsuit, 
according to the agreement of the parties; and the relator ap- 


pealed. 


Clarke and Boyden for plaintiff. 
Osborne and Crazge for defendants. 


Rerriy, C. J. The lability of the sheriff himself for the 
taxes, In a proper acticn, 1s not disputed; and the only point 1s 
whether he and his sureties are liable therefor upon his general 
official bond for 1847. We own that we see no reason 
why they should not be. The act of 1827 imposed the (232) 
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duty on the sheriff of collecting the town taxes; and one part 
of the condition of the bond, after enumerating several particu- 
lar duties of the sheriff, is that “he shall pay all money by him 
received by virtue of any process to the person or persons to 
whom the same shall be due, and in all other things well, truly 
and faithfully execute the said office of sheriff during his con- 
tinuance therein.” Those words are, therefore, broad enough 
to cover the present case; and the principle laid down in Cam o- 
ron v. Campbell, 10 N. C., 285, and in other eases, is a sound 
one, that when a statute requires a bond from an officer for the 
faithful discharge of his duty, and a new duty is afterwards 
attached to the office by statute, such bond, given subsequently 
to the latter statute, embraces the new duty, and is a security 
for its performance. If it be not so, then with the creation of 
every additional duty of an officer there would be a necessity 
for requiring a separate special security—which has never been 
done or thought of. The contrary, however, is supposed to be 
establishéd by the cases of Crumpler v. Governor, 1? Ns Cy 32, 
and Governor v. Barr, tb., 65, and Governor v. Matlock, ib., 
215, in which it was held that the general words, in the conelu- 
sion of the general bond of the sheriff, did not extend to the 
public a and county taxes. Bui those exceptic ms were expressly 
placed on the ground that the statutes which made it the duty 
of the sheriff to collect those taxes required separate bonds as 
securities for each species of tax. The construction was that 
those bonds were, upon the tention, not cumulative, but spe- 
cial securities for the revenue of each kind, inasmuch as, if it 
were not so, the interests of the public and private persons 
would often come in conflict, and, indeed, the penalty of the 
bond would often be exhausted by the public, leaving nothing 
or but little as a security for individuals. To use the expressive 

language of Judge Henderson in Matlock’s case, the law 
(233) which requires a sheriff to give bond for the collection 

of the taxes “withdraws the obligations imposed by that 
law from the bond for the discharge of his ordinary official du- 
ties.” But that is not the case here. There was an attempt to 
show that it is, by a reference to the provisions in the act of 
1794, which authcrized the commissioners to take a bond from 
a collector appointed by that board. But that is restricted to 
the officer who might be thus appointed, and cannot be extended 
either to the constable or the sheriff, who are required to col- 
lect the taxes by the subsequent acts; and the réason was, 
plainly, that those officers had already given bonds that were 
deemed sufficient. Such was the case with the town constable, 
under the statutes then in force, and to that the act of 1827 
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must have reference. To show that the power and duty of the 
sheriff to collect the taxes were not to depend on the sheriff’s 
first giving a bond therefor, we have only to advert to the sup- 
position that he had refused to give such a bond, and consider 
the consequence. If the defendant’s argument be right, it 
would put it in the power of the sheriff, at his own will, to evade 
a duty expressly imposed on him by the statute, or he would have 
been liable to the town for the damages sustained by his not 
giving the bond and thereby qualifying himself to collect the 
taxes—which would have been a breach of duty within the 
words of the official bond, for which he would have been lable 
for precisely the damages demanded in this suit, namely, the 
taxes which he ought to have collected. A construction leading 
to such an absurdity cannot be the true one. The words in the 
act of 1827, that the sheriff is to collect and account for the 
taxes “in like manner and under the same rules and regulations 
as were prescribed for the constable and collector under the act 
of 1825,” refer only to the periods for the assessment of the 
taxes, making out and delivering the list and warrants, 
and of the collection and payment of the money; and (234) 
they cannot be connected with the act of 1794, requiring 
a special bond for that purpose. None was deemed necessary 
when the duty was imposed on the sheriff, and one was not re- 
quired. 

The judgment must therefore be reversed, and judgment be 
entered for the plaintiff upon the verdict. 

Per Curiam. Judgment reversed, and judgment for the 
plaintiff. 


Cited: Lindsey v. Dozer, 44 N. C., 277; Prince v. McNeill, 
77 N. C., 400, 23; Wilmangton v. Nutt, 80 N. C., 267, 9; County 
Board v. Bateman, 102 N. C., 54; Daniel v. Grizzard, 117 
N. C., 110. 


THE STATE v. JONN WALKER Ev an. 


1. To make a forcible trespass indictable, some person must be in the 
house or on the premises to cause the acts complained of to 
amount to ea breach of the public peace or have an immediate 
tendency to provoke it—some person who has a right to defend the 
possession or to be provoked at its invasion. 


2. The indictment for forcible trespass must charge who was present 
at the time of the alleged trespass, and if, on the trial, it appears 
that such person was not present, the defendant must be acquitted. 
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Apprear from the Superior Court of Law of Ruruerrorn, at 
Fall Term, 1848, Bailey, J., presiding. 

The facts of this case are sufficiently stated in the opinion of 
the Court. 


Attorney-General for the State. 
Bynum for defendants. 


(235) Nasu, J. This is a prosecution against the defend- 

ants for a forcible trespass to the dwelling-house and 
yard of James Hunt. It is sometimes very difficult to distin- 
guish between a civil and criminal trespass—between one which 
gives merely a civil action and one which amounts to a crime 
punishable by indictment. No such difficulty exists here; it 1s 
not denied but that the acts and conduct of the defendants, as 
set forth in the indictment, do constitute a criminal offense— 
that of a forcible trespass. The difficulty arises out of the fact 
that the indictment charges the presence of James Hunt when 
the acts complained of were perpetrated; the language is, “he, 
the said James Hunt, then and there, being therein, and for- 
bidding, ete.” The special verdict finds that James Hunt was 
not there, but was absent, and did not return until the day after 
the violence was committed. It was proper the indictment 
should have laid the possession of the house and yard in James 
Hunt, but it was not necessary, in order to constitute the offense 
intended to be charged, that he should have been present at the 
time. The possession of his family was his possession, but 
their presence was not his presence; a mere trespass to the 
dwelling-house of a man is not, of itself, indictable. To make 
it so, 1 must be done under such circumstances as amount to a 
breach of the public peace, or have an immediate tendency to 
provoke it. S. v. Fort, 20 N. C., 332. Some person, therefore, 
must be mm the house or premises to cause the acts complained 
of to have that effeet—some person who has the right to defend 
the possession or to be provoked at its invasion. It was suf- 
ficient, then, to have constituted the acts, of which the defend- 
ants were guilty, a public offense, that the family, the wife and 
children of James Hunt, were present; they had a right to de- 
fend the possession. But the indictment charges that James 
Hunt was present. The fact, as found by the special verdict, 

is that he was not there. It is a general rule, both in 
(236) criminal and civil proceedings, that the evidence shall 

be confined to the point in issue; particularly so 1s it in 
criminal proceedings, from the increased consequences to the 
accused. An indictment is defined by Mr. Blackstone to be a 
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written accusation against the individual charged—it is, in 
substance, the declaration of the State, setting forth the offense 
of which she complains. It is no more competent to depart 
from the charge contained in the indictment than from the 
cause of action set forth in a declaration. The allegation that 
James Hunt was there, forbidding the acts of the defendants, is 
a material part of the “charge i in this indictment, and cannot be 
thrown aside as surplusage. To suffer judgment to pass against 
the defendants upon this indictment would be to try them on 
one charge and convict them on another. The charge in the 
indictment, and that set forth in the special verdict, are dis- 
tinct and several. The jury could not say the defendants were 
guilty in manner and form as charged—which was the issue 
submitted to them—and unless so guilty, they were not guilty 
at all; they therefore found the facts, and presented them to 
the court and asked its advice. The court ordered judgment 
to be entered for the defendants. In 8S. v. Smith, 24 N. C., 
127, there was a material variance between the averment of the 
indictment of the presence of the prosecutrix and the facts found 
by the special verdict; in the latter case it was stated she was 
not present, and the Court held the variance to be fatal to a 
conviction, and observed in closing their opinion, “the defendant 
might be entrapped, if it could be held that the facts found in 
the latter (the special verdict) would support the charge in the 
indictment.” 
Per Curram. Judgment affirmed. 


Cited: 8S. v. Ward, 46 N. C., 293; 9. v. Caldwell, 47 N. C., 
470; S.v. Morgan, 60 N. C., 243; 8. v. Shepard, 82 N. C., 616, 
17; 8. v. Bryant, 103 N. C., 438. 


(237) 
Dor oN DEMISE oF W. B. LENOIR vy. ELI SOUTH. 


1. The actual possession, under eolor of title, for seven years, though 
of a very small portion of the land, and that in the midst of the 
woods, will confer the title on the nossessor of the whole tract 
covered by his grant, there being no actual possession of any 
other part by another person. 


2. In an ejectment the jury may find the precise interest of the lessor 
of the plaintiff. and find the defendant guilty as to that, and 
judgment shall be entered accordingly. 

3. A plaintiff may appeal from a judgment in his own favor. 
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ApprEaL from the Superior Court of Law of Asus, at Spring 
Term, 1849, Hillis, J., presiding. 

This action was commenced 7 December, 1847. The plaintiff 
showed a title to the premises by an old grant to his lessor. As 
to half an acre, the defendant admitted himself to be in posses- 
sion without color of title, and submitted to a verdict. The resi- 
due of the land in the defendant’s possession consisted of two 
adjoining tracts of 100 acres each, and, in respect thereto, he re- 
hed on the statute of limitations. In support of his defense, the 
defendant gave in evidence two grants to himself for those two 
tracts, issued twenty years before the trial; and he also offered 
evidence that, in the spring of 1841, he claimed the land covered 
by his grants and cleared a small piece of land, about three rods 
square, on the line between his two tracts, and including a part of 
each, and enclosed it by felling four trees around it and throwing 
branches and brushwood on them; and that he planted potatoes 
therein, cultivated and gathered them in 1840, and further, 
that, in the spring of 1841, he again planted the same acre in 

potatoes and cultivated them, but that pigs got in and 
(238) rooted them nearly all un, so that there were in autumn 

but a few vines to be seen, and a few stalks of corn, 
which seemed to have been worked; that, in 1842, he enlarged 
the clearing to three acres, embracing about equal parts of both 
tracts, and fenced it and planted a crop of corn therein that 
rear and every year afterwards to 1847, inclusive, and culti- 
vated and eathered the crops. On the ] sart of the plaintiff evi- 
dence was then given that the defendant’ s field cr enclosure was 
surrounded by woods and was three- -quarters of a mile from 
the defendant’s dwelling, which was nearer than any other; and 
thet the land was situate in a mountainous region, where there 
were but few Inhabitants. The plaintiff also gave evidence that, 
elght or nine vears before the bringing of this suit, his lessor 
surveyed the land claimed by him, and, on that oecasion, made 
blazes on several trees near his lines, and that the defendant de- 
faced those marks on some of the trees and felled others of the 
trees; and ihat he requested a witness not to give the lessor of 
the plaintiff information of a certain tree, as it would enable 
him to identify his land and injure the defendant. 

The counsel for the plaintiff insisted that the defendant’s pos- 
sesslon was so minute and detached as not to conform to the 
usages of agriculture nor exhibit the requisite notoriety, and 
that a possession, thus apnarently clandestine and contrived for 
concealment, was fraudulent and ought not to bar the entry of 
the true owner, and moved the court so to instruct the jury. 
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His Honor declined giving an instruction in the terms asked, 
but charged the jury as follows: that if they should find from 
the evidence that the defendant had been in the continuous ad- 
verse possession of the land, covered by the two grants to him, 
for seven years before the suit was brought, the plaintiff 

could not recover; that to constitute such adverse pos- (239) 
session it must be open and not clandestine, such as is 
consistent with the usages of agriculture in sowing the land and 
reaping the fruits; that the failure to gather the crop of pota- 
toes planted in 1841 would not amount to an abandonment of 
the possession, 1f they believed the testimony which had ac- 
counted for it; that it would not deprive the defendant of the 
benefit of his possession (if they should find that 1t had been 
taken under his grant and continued on that claim for seven 
years), even should they believe that the defendant knew, from 
the beginning, that the land belonged to the lessor of the plain- 
tiff; and that it was sufficient to prevent the defendant’s posses- 
sion from being considered clandestine and to constitute an open 
and adverse one, if it was to such an extent and of such a charac- 
ter that the public generally might have known it, and some of 
his neighbors did know it, although some others of them did not 
see it. 

The jury found the defendant guilty as to the half acre and 
not guilty as to the 200 acres included in the defendant’s grants. 
For the plaintiff it was moved that the verdict should be entered 
generally, but the court directed the verdict to be recorded as 
it had been given in; and from a judgment accordingly the 
plaintiff appealed. 


Lenoir and Avery for plaintiff. 
Craige for defendant. 


Rurrin, C. J. It may seem, at first view, a hardship on the 
owner of the wild land, situate as this is, and perhaps at a dis- 
tance from him, to lose his title by reason of a possession of 
which he, probably, would not, and here, certainly, had not 
early knowledge. But the law cannot suppose that an owner 
will not look to the condition of his property, at least so far as 
to discover an intruder within the period of seven years, 
and take the necessary steps to assert his own right; and (240) 
therefore an omission to do so must amount to the laches 
for which the law deprives him of his entry and vests the title 
in the possessor. It follows from these observations that the 
instructions given to the jury were as favorable to the plaintiff 
as they could well be. Indeed, it is not easy to comprehend 
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what 1s meant by a clandestine possession of seven years. One 
may enter clandestinely or by a trick; but when he is once in and 
continues there, claiming to hold the land as his own, the posses- 
sion, it would seem, cannot, in its nature, be secret, but is neces- 
sarily visible. The furthest the Court has gone in laying down 
a doctrine at all applicable to this question was in Green v. Har- 
man, 15 N. C., 158, in which ease it was mentioned with some 
hesitation that if a defendant run his fence so near the line 
between him and the lessor of the plaintiff as to induce the jury 
to believe that it was a mistake merely, or that the lessor of the 
plaintiff, though reasonably diligent, might so have thought it 
and have mistaken the character of the possession, and thought 
the other party did not intend to usurp a possession of a part of 
the land belonging to him, then such a possession might be consid- 
ered as permissive and not adverse. But it was put distinctly on 
the ground that the defendant had a good title to the land adjoin- 
ing the plaintiff’s, and that the fence was the enclosure around 
it, and that in building it but slight encroachments were made 
over the line on the land of the plaintiff; and it was expressly 
said that if he had not had a good title to the field adjoining, 
his entry on the land of the plaintiff would be distinct notice 
and could not be deceptive. For there is in that last case the 
possession in fact, and nothing to mislead as to its character. 
Such is precisely the state of the present case. There can be no 
question of the object of the defendant in taking possession, nor 

of its character throughout that it was adverse. It is 
(241) plain, indeed, that he hoped the lessor of the plaintiff 

would neither see it nor be informed of it until it should 
ripen his title. But that can make no difference; for, in its 
nature, the defense ef the statute of limitations is a protection 
against the title, and it has never been held that the possessor 
must give notice of his claim otherwise than by that most 
effective notice to an owner of ordinary vigilance, namely, the 
possession itself. As that existed in fact and spoke for itself, 
so that the lessor of the plaintiff could not have been mistaken, 
either as to the fact of possession or its character, if he had 
gone to the place or otherwise had kept due oversight of his land, 
there is no ground on which the operaticn of the statute can be 
impeded. For there is no doubt that the possession of the de- 
fendant was, from the beginning, such as made him liable to an 
ejectment; and, if so, that determines the question. No one will 
question that he must have been so liable to the extent of his 
enclosures from time to time. Then it follows, according to 
the settled rule in this State, that his possession of those parts 
was the possession of the whole covered by his patents, as the 
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lessor of the plaintiff had no actual possession within those 
bounds. Carson v. Burnet, 18 N. C., 546, which rule is the nec- 
essary consequence of our doctrine of color of title, and of the 
condition of our country in being still mostly in woods. His 
Honor, therefore, certainly did not err in leaving this case to 
the jury as one in which they might find an adverse possession 
in the defendant, extending to the whole of the two tracts 
claimed by him. The Court also holds that the verdict was 
properly recorded as delivered by the jury, because, first, 1t was 
so delivered; and, secondly, 1t was the most proper form for it. 
The jury may, indeed, give a general verdict, and it is usual to 
to do so; but where the precise interest of the lessor or lessors 
of the plaintiff appears, it is generally proper and most 

for the convenience of the parties that the verdict should (242) 
be according to it. Godfrey v. Cartwright, 15 N. C., 

487; Love v. Welborne, 27 N. C., 844; Holdfast v. Shepard, 
31 N. C., 223; McAstor v. Porter, 6 Peters, 205. 

It seems proper to notice an objection taken in this Court, 
that a plaintiff could not appeal from a judgment in his own 
favor, as we have no doubt he may. The inquiry to him is of 
the same nature, whether the error be in not giving him all or 
a part of what he is entitled to; and he has a right to the judg- 
ment of this Court, whether he ought not to have had a verdict 
and judgment for all he claimed instead of the small part he 
got. Hence it is settled at common law that a plaintiff may 
bring a writ of error on his own judgment, and so he may have 
his appeal under the statute. 

Per Curtam. Judgment affirmed, with costs against the 
plaintiff in this Court. 


Cited: Pierce v. Wanett, post, 452; Withrow v. Biggerstaff, 
82 N. C., 86; Scott v. Elkins, 88 N. C., 427; Christenbury v. 
King, 85 N. C., 233; Ruffin v. Overby, 105 N. C., 85; Bryan v. 
Sprvey, 106 N. C., 99; McLean v. Smith, b., 177; 8. v. Boyce, 
109 N. C., 750; Foster v. Hackett, 112 N. C., 552. 
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THE STATE To THE USE oF N. G. HOWELL v. P. W. 
EDWARDS ET AL. 


The reputation of the insolvency of a defendant in an execution will 
not excuse the officer, who has it. from liability for neglect of duty 
in not endeavoring to ascertain for himself whether there is 
property or not subject to the execution. 


AppEaL from the Superior Court of Law of Macon, at Spring 
; Term, 1849, Barley, J., presiding. 
(243) The action is on the bond given by the defendant 
Edwards, as a constable in Haywood County; and the 
breach was for not diligently endeavoring to collect the sum due 
on a justice’s judgment against Thomas Noland, which was put 
into his hands by the relator for collection. On the part of 
the relator evidence was given that Noland lived in the county 
and was in possession of and used as his own two horses, some 
cattle, corn and other things. On the part of the defendants 
evidence was given that one Duncan had a mortgage on some 
of the effects in Noland’s possession, and that Noland lived in a 
remote part of the coynty from Edwards, and was generally 
reputed to be insolvent, and that he frequently told officers that 
he had no property of hisown. The relator then gave evidence 
that Dunean’s mortgage had been satisfied, and that, while Ed- 
wards had the relator’s judgment in his hands, Duncan in- 
formed him (Edwards) that his mortgage was discharged, and 
that the goods were Noland’s. The ccurt instructed the. jury 
that if Noland had no property subject to execution, they ought 
to find for the defendant, but that if he had property liable 
for the debt, the constable would not be excused for not en- 
deavoring to collect 1t by the reputation of Noland’s insolvency; 
but he ought to show, likewise, that he had endeavored to obtain 
satisfaction by taking out execution and securing the property 
if he could, or going to the debtor’s house, or making inquiries 
for the property for that purpose. Verdict and judgment for 
the plaintiff, and the defendants appealed. 


Edney and Baxter for plaintiff. 
J. W. Woodfin, N. W. Woodfin and Fitzgerald for defend- 
ants. 


Rorrin, C. J. If the constable would be liable for a 

(244) false return on these facts, he must likewise be liable 
under the statute for want of due diligence in not taking 

out an execution or otherwise making the money. The Court 
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holds, clearly, that he would have been liable for returning 
nulla bona in this case, if a fiert facias had been in his hands. 
The return would have been false in point of fact, as Noland 
had property. Then, he was not to wait for a communication 
from the creditor as to the person or residence of the debtor or 
the particular property in his possession. If he needed infor- 
mation on those points, it was his duty to make inquiry before 
he ventured on a return, false in fact. Parks v. Alexander, 29 
N. C., 412; Dyke v. Duke, 4 Bing. N. C., 197. But here itis not 
pretended that the constable did not know the debtor and his 
residence, and there was evidence that ho had precise notice from 
the mortgagee of some of the effects, that his claim was dis- 
charged and that the property then belonged to Noland, and, 
of course, was subject to execution. No reputation of insolv- 
ency of the debtor could excuse such indifference to the interests 
of the creditor and gross neglect of duty. 
Perr Curiam. Judgment affirmed. 


(245) 
C. E. GRAHAM v. WILLIAM DAVIDSON. 


A, in 1825, made a parol gift of a negro nan te her grandson B. B’s 
father took him into his possession at that time and kept him 
til 1841, when he conveyed him and other negroes by deed of gift 
to his said son and delivered him to B. In 1840 the grandmother's 
husband (she having been married a second time) demanded the 
negro man of the father, who refused to deliver him. B kept the 
negro from 1841 to 1846, treating him as his own. In 1843 B 
requested permission of his grandmother to sell the negro, which 
was refused: Held, that B’s possession. under those circumstances 
for five years, even with a constant claim of title, could not divest 
the right of his grandmother’s husband. 


Apprat from the Superior Court of Law of Lincoxn, at 
Special Term in July, 1849, Dick, J., presiding. 

This is an action of replevin for a slave named Cato, which 
was commenced in March, 1849, and in which the defendant 
pleaded property in one Thomas Byers. The plaintiff gave evi- 
dence that the slave once belonged to his grandmother, now the 
wife of Byers, and that, about 1825, she gave him to the plain- 
tiff, and that John D. Graham, the father of the plaintiff, had 
the negro in his possession from that time up to 11 December, 
1841, when he delivered him and a number of other negroes to 
the plaintiff, and also made him a deed of gift for them, which 
was proved and registered in March, 1848. The plaintiff fur- 
ther gave evidence that on 20 May, 1840, Thomas Byers went 
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to the house of John D. Graham and demanded of him the 

negro Cato, and that John D. Graham, who then had the 
(246) negro in his possession, refused to deliver him to Byers, 

and on 25th of the same month wrote a letter to Byers 
demanding a negro woman, the mother of said Cato, and named 
Doll, as his property, and requested him to deliver her to the 
bearer of the letter, and therein added that “as to her son Cato, 
he is my property and has been claimed as such these fourteen 
or fifteen years, I shall retain, therefore, and leave you to pur- 
sue what course you deem best.” And that Bvers then said, 
“T have no negro of John D. Graham’s, and shall have nothing 
to do with it.” The plaintiff further gave evidence that he 
took the slave Cato into his actual possession on 11 December, 
1841, and so kept him and used and treated him as his own up 
to 27 December, 1846; and that, on the latter day, the defendant 
took him into his possession, and on the next day the plaintiff 
demanded him and the defendant refused to deliver the slave, 
saving that he was his own. 

The defendant gave evidence that, in the summer of 1843, 
the plaintiff requested his orandmother, Mrs. Byers, to allow 
him to sell Cato; and that Mrs. Byers, who was present, said, 
“No; and if you are tired of Cato, send him home” ; tow hich 
the plaintiff replied, “Very well.” "And the defendant also gave 
evidence that, the day after the defendant took the negro, the 
plaintiff mentioned to one Allen that Cato was gone, and he 
expected Davidson had him; that Allen then asked the plaintiff 
if he had not a good title to the slave Cato, and that the plain- 
tiff replied. “T have a deed of gift from my father, but he had 
no title to Cato.” 

The counsel for the defendant insisted to the jury, upon the 
evidence of the plaintiff’s apnlieation to Mr. and Mrs. Bvers 
for leave to sell the negro, and of his admission that he had no 
title under his father’s decd of gift. that the plaintiff did not 
elaim vrder Its father. but ecnsidered himself as holding under 
eift of Mrs. Bvers, and nrayed the court to instruct the jury 

that if they should so believe. they should find for the 
(247) defendant. The court refused to give the instructions 

praved for, and directed them that if they believed Bvers 
demanded the negro Cato from John 1D. Graham on 20 May, 
1840. and that he (John D. Graham) then refused to deliver 
him uv, and also. on 25 May following, informed Byers by 
Jetter that he elaimed the negro as his own. then the statute 
of imitatien began to run from 25 Mav. 1840. and the title of 
John D. Graham. or of one claiming under him, would ripen 
into a perfect title in three vears from that time—provided 
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John D. Graham and the plaintiff, claiming under him, had 
kept the adverse possession of the slave during that time; and 
here it was proved that they had the exclusive possession from 
20 May, 1840, until 27 December, 1846. And that if the plain- 
tiff’s title had become perfect in three years from 25 May, 1840, 
the expressions of the plaintiff to Mr. and Mrs. Byers, and to 
the witness Allen, would not divest him. 


Boyden, Guion and Johnson for plaintiff. 
Craige, Alexander and Bynum for defendant. 


Rurrim, C. J. Although it does not expressly appear, it must 
be understood from the manner in which the ease is stated, that 
the gift of Cato from his grandmother to the plaintiff was by 
parol, and that the delivery was to the father for the plaintiff, 
then an infant, probably. Such being the case, it may, at least, 
be a question whether the plaintiff could make a title under the 
statute of lhmitations, supposing him to have claimed under the 
conveyance from his father, unless something more appeared in 
the case than now does. For, although the statute began to run 
in May, 1840, in bar of an action against John D. Graham for 
his refusal to give the negro up to Byers, and although it be 
further admitted that if he had retained the possession 
for three years after his refusal, Byers might also have (248) 
been barred of his right to take or recover the negro, yet 
the result may be different where he did not re’ain the slave for 
that period, but within it delivered him to the donee of Bvers, 
who accepted him, and for anything now to be seen did not hold 
him otherwise than as Byers had done, as far as he made kn-wn 
to Byers. In such a ease it is worthy of consideration whether 
Byers has not a right to treat a delivery to his donee as a de- 
livery to himself, as the donee is his bailee, unless ihe latter dis- 
tinctly apprise the donor that he denies his title and helds f-r 
himself, as by a refusal to restore the possession or a wronzful 
disposition of the property. Green v. Harris. 25 N. C.. 811. 
It is true, Byers might have sued John D. Graham at anv time 
within three years after the demand. But where the negro was 
delivered to the sen, he had no motive to sue the father. unless 
the son should deny his right, as the father had done. and if he 
had done so, then, no doubt, the statute would rvn against him 
in favor of the plaintiff, because then he would have an action 
against the son, as well as the father. In demandin¢ the negro, 
then, it may have been the very purpose cf Byers, finding that 
John D. Graham claimed the negro as his own property, to get 
him for the plaintiff, and when the father afterwards delivered 
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him to his son, Byers might have considered his purpose an- 
swered, and for that reason rested satisfied.’ For it is not stated 
he even knew that the father had undertaken to convey the ne- 
gro to the plaintiff, as of his own gift, and much less that the 
plaintiff made known to him that he claimed the negro as his 
own, under a deed of gift from his father, and not under the 
parol gift of his grandmother. Could Byers have brought 
trover against the present plaintiff merely upon his taking pos- 
session of the negro, and without a demand and refusal, “when 
in the very stating of his title it would appear that he had given 

the negro to him verbally? Would it have been sufficient 
(249) for him to show, in support of that action, that the plain- 

tiff’s father had refused to deliver the negro on demand, 
without showing further that the plaintiff likewise denied his 
title and set him at defiance? If it would not, then Byers never 
had a cause of action against the plaintiff, ‘and, therefore, it 
would seem, ought not to be barred by the statute, but might 
claim the slave, since the title had not vested in John D. Gra- 
ham at the time he parted from the possession to his son. But, 
however that may be, as it is not necessary to the present case, 
we do not propose to decide the point. It is perfectly clear that 
if the plaintiff, although he took a deed of gift from his father, 
including this with other negroes, did not in fact assert a title 
under that deed, but took the negro under the gift from his 
grandmother, then his possession would not be adverse to Byers; 
and therefore there would not be three years’ possession of that 
character, and Byers would not be barred. It was upon that 
hypothesis the instructions asked by the defendant proceeded, 
and we think they ought to have been given. For although the 
subsequent declarations of the plaintiff would not proprio vigore 
vest a good title in him, as in the nature of a conveyance, yet 
those declarations were material to show that the plaintiff 
rested upon his having had an adverse possession, which was 
assumed, because he came in under his father, who had made 
his possession adverse by an assertion of title. That conse- © 
quence would ordinarily follow, and it might follow in this 
case, also, upon the presumption that the plaintiff claimed as 
his father did, unless it should be rebutted by the nature of the 
plaintiff’s title as donee of Byers, or unless it should appear 
upon evidence that, in truth and fact, the plaintiff did not set 
up the adverse title, but being conscious of its defect, abandoned 

it and held under his grandmother. Now his acknowl- 
(250) edgment, at any time, of the manner in which he had 

held, or then held, was evidence to the jury upon which 
they might find that his possession was not adverse to his grand- 
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mother, but was under her. It was, therefore, at all events, erro- 
neous fo assume in the instructions to the jury that the posses- 
sion of the plaintiff was adverse, in opposition to his admission 
of the grandmother’s title, implied by the declarations proved 
on the part of the defendant, if credited. It ought, at least, to 
have been left to the jury on that evidence, whether the plaintiff 
took the negro and held him under the ‘oift from his grand- 
mother, with instructions that, if he did, his possession had not 
been adverse to her or her husband, and therefore that he had 
no title against the latter. Upon this last ground the Court 
holds the judgment to be erroneous, and that it must be reversed, 
and a venire de novo awarded. 
Per Curiam. Judgment accordingly. 


LETHERA CALL v. JEREMIAH B. ELLIS et At. 


An adverse possession of a slave for three years confers on the pos- 
sessor a complete title to the slave. 


ApprsL from the Superior Court of Law of Rowan, at Fall 
Term, 1848, Moore, J., presiding. 

The following is the case sent up by the judge below: 

This was an action of trover, brought to recover damages for 
the conversion of a negro by the name of Louisa. The 
plaintiff proved that she had had the possession and con- (251) 
trol of the negro in controversy from 1 March, 1843, 
until she was taken off by the defendants on 1 December, 1846. 
At the time she was taken off by the defendants she was at the 
house of a man by the name of Gibbs, to whom the plaintiff had 
hired her for two or three days to assist him in his business. 
After night, the defendant went to the house of Gibbs and 
inquired for the girl, alleging that the defendant March had 
purchased her from the other defendant, Ellis. The negro was 
called up, and Gibbs stated that he would send for the plaintiff, 
and she would permit them to take her or not, as she might 
think proper. The defendants said they were in a hurry to 
start. Gibbs, however, sent for the plaintiff, who arrived in 
the course of an hour or two, but before the defendants had 
taken possession of the negro. When the plaintiff came, she 
objected to their taking her, and took the negro by the hand. 
The defendants took her from the plaintiff and carried her off. 
The plaintiff proved the value of the slave. 
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The defendants offered in evidence a bill of sale from the 
plaintiff to the defendant Ellis, dated 10 February, 1841, by 
which the negro in ony was conveyed by the plaintifi 
to the defendant Ellis. It was proved that the negro went into 
the possession of Ellis on the time of the date of the bill of 
sale, and continued in his possession until 1 March, 1843, when 
she went into the possession of the plaintiff. The plaintiff, 
from that time, either kept her working on the plantation on 
which she lived, or hired her out. The day after the negro 
went into the possession of the plaintiff she sent after her 
clothes, and Ellis delivered them up. The plaintiff also proved 
that, shortly before she made the conveyance to Ellis, she owed 

debts to the amount of $40 or $50, the payment of which 
(252) was about to be enforced by process of law. Ellis pro- 

posed to the plaintiff’s son that he would assume the pay- 
ment of these debts, and, as a means of reimbursing himself, 
would hire the negro Louisa at the rate of $5 per month, until 
her hire amounted to enough to pay him what he should ad- 
vance for the plaintiff. Shortly after this, the son of the plain- 
tiff, hearing that Ellis had a bill of sale for Louisa, called upon 
him and inquired if such was the fact. Ellis stated to him that 
he had no bill of sale for Louisa, but merely a strip of paper to 
show that he had hired her. Another witness stated that, im the 
fall of 1842 or the spring of 1843, Ellis informed him that he 
had not purchased, but had merely hired, Louisa, at $5 per 
month, and that she had nearly worked out the time; that he 
should like to purchase her, but could not afford to pay the 
price. The officers who had for collection the claims which the 
plaintiff owed, stated that in 1840 or 1841 Ellis called upon 
them and informed them that he had agreed to befriend the 
plaintiff, and that he would assume the debts, which he had to 
collect from the plaintiff, provided they would allow him a lit- 
tle time to raise the money. Ellis promised to pay them at the 
ensuing County Court, and did then pay them. Another wit- 
ness stated that he lived in the family of Ellis while he had 
Louisa in his possession, and, on one occasion, Ellis remarked 
to his wife that he had hired Louisa, and she should do what he 
wanted her to do. 

The defendants introduced a witness who stated that he had 
a claim to collect from the plaintiff, and he went with an execu- 
tion, Intending to make a levy upon the slave Louisa; that he 
informed the plaintiff of his business, and inquired of her if 
the defendant Ellis had a bill of sale for the negro. She an- 
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swered that he had. This conversation took place on 5 Decem- 
ber, 1843. Another witness was present, who stated the conver- 
sation in nearly the same way. 

Tt was in evidence that the plaintiff was so illiterate (253) 
as not to be able to read or write. Much evidence was 
offered by the plaintiff to prove that an imposition was prac- 
ticed upon her, at the time she executed the bill of sale to Ellis, 
which it is unnecessary to state. 

A motion was made to nonsuit the plaintiff because, at the 
time the defendants took the negro, she did not have the right 
of immediate possession. 

The jury were instructed that, as the witness Gibbs hired the 
negro by parol, it would be for them to find what were the terms 
of the contract of hiring. If the negro was to work only that 
portion of the day that is usually employed in work, and at 
night return home to the plaintiff, or if they inferred from 
what took place when the defendants went there to take the 
negro, that Gibbs surrendered the possession or the right of pos- 
session to the plaintiff, the action could be maintained. [If, 
however, at the time the defendants took possession of the negro 
the plaintiff then had not the right of immediate possession, the 
action could not be maintained. The court further instructed 
the jury that, though the conveyance from the plaintiff to Ellis 
was valid, if the plaintiff had more than three years’ adverse 
possession of the negro, previously to the conversion by the 
defendants, she would be entitled to recover; and what was the 
character of her possession was a fact for the jury to ascertain 
from the evidence. The court further instructed the jury that, 
if the conveyance of the negro, though absolute on its face, was 
really intended by the parties to it as a security for the money 
which Ellis had advanced for the plaintiff, and, after being 
repaid that amount by the hire of the negro or otherwise, he sur- 
rendered her again to the plaintiff, according to the terms of 
their original contract, it would be evidence from which the 
jury might infer a parol sale and delivery of the negro from 
Elis to the plaintiff. 

There was a verdict for the plaintiff, and from the (254) 
judgment thereon the defendants appealed. 


Clarke and Boyden for plaintiff. 
Osborne and Cratge for defendants. 


Nasu, J. The instructions given to the jury were correct on 
all the points embraced in his Honor’s charge. The action was 
in trover for the conversion of a negro woman named Louisa. 
After the testimony was closed, a motion was made in behalf 
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of the defendants that the plaintiff should be called, because, at 
the time the defendants took the negro, she (the plaintiff) did 
not have the right of immediate possession. In other words, 
that the court should so instruct the jury. This was properly 
refused. Whether the plaintift was or was not entitled to the 
immediate possession of the slave depended upon the facts, to 
which the jury alone were competent to answer. Louisa had 
been hired i. the plaintiff to a man by the name of Gibbs, for 
a few days, at whose house she was when the defendants came 
after her. Gibbs, not being willing they should take her in the 
absence of the plaintiff, stated he would send for her, and she 
would permit them to take her or not, as she thought proper. 
Upon her arrival and being informed of their purpose, she re- 
fused, and took Louisa by the hand. The defendants took her 
from the plaintiff and carried her off. The question as to the 
plaintifi’s right of immediate possession depended upon the fact 
whether Gibbs had parted with his possession. The jury were 
instructed that if the evidence satisfied them that Gibbs had sur- 
rendered his possession to the plaintiff, before the defendants took 
the negro, she could maintain the action. The instruction was 
given in answer to the motion. The hiring by Gibbs was for no 
definite period of time, and, if it had been, he might, with the 

consent of the plaintiff, have put an end to the contract 
(255) and surrendered the possession at any time before the 

expiration of the period for which he was to have her. 
The court committed no error in refusing the motion or in the 
Instruction given. 

The jury were further instructed that, although the convey- 
ance from the plaintiff to the defendant Ellis was valid, if the 
plaintiff had had adverse possession of the negro for more than 
three years previous to the conversion, she would be entitled to 
recover. Whether the plaintiff’s possession from 1 March, 1843, 
to 1 December, 1846, was adverse or not, was left to the jury, 
as a matter of fact. There can be no doubt of the correctness 
of this portion of the charge. The statute of 1820, Rev. St., 
ch. 65, sec. 18, does not bar merely the action after three years? 
adverse possession, but confers the title. So that such posses- 
sion 1s not only a full answer to an action, but it is in itself a 
complete title to support an action, either ‘to recover the prop- 
erty specifically, or damages for a conv ersion, or a trespass. It 
is similar in its operation to a seven years’ adverse possession of 
land, under color of title, under the act of 1715, except that the 
possession of slaves need not be accompanied w ith any color of 
title. Powell v. Powell, 21 N. C., 880. 
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In the last instruction no error is perceived. The bill of sale 
to the defendant Ellis bore date in February, 1841, and he re- 
mained in possession of the negro until 1 March, 18438, when 
she returned into the possession of the defendant, and so re- 
mained until 1 December, 1846, three years and nine months, 
working on her plantation, and, upon the application of the 
plaintiff, Ellis sent her clothes to her. From this fact and the 
others set out in the case, the jury were instructed they were at 
liberty to presume a parol sale and delivery by Ellis to the 
plaintiff. This instruction was perhaps not necessary, as the 
whole question as to the plaintiff’s title was embraced in that 
given upon the operation of the three years’ adverse pos- 
session of the plaintiff. There is, however, no error in (256) 
law in it. 

Per Curiam. Judgment affirmed. 


Cited: Freeman v. Sprague, 82 N. C., 368; Clayton v. Rose, 
87 N.C., 111. 


Dok ON TITE DEMISE OF MARTIN ICEHOUR v. WILLIAM RIVES. 


Where, on the trial of an ejectment, it appeared that one of the 
corner trees could not now be found, running the course and 
distance called for. but it was proved that many years ago a 
former owner of the land declared that a stump in a certain 
pond was his corner: Held, that the court below did not err in 
instructing the jury that if this tree had been marked as a cor- 
ner, at the time of the original survey, then it would control the 
course and distance; but, if subsequently marked, because the 
owner could not find the corner originally marked, then the 
course and distance would not be controlled by it. 


Apprat from the Superior Court of Law of Mecx.Lensere, 
at Fall Term, 1847, Pearson, J., presiding. 

The following case was sent up by the judge below: 

On the trial of this action of ejectment the defendant ad- 
mitted himself in possession, and it was admitted that the de- 
fendant’s title papers covered the land in dispute. It was also 
admitted that the lessor of the plaintiff had the oldest title, and 
the only question was whether his title covered the land in 
dispute. 

The deed of the plaintiff’s lessor began at a white oak, (257) 
then 5 degrees 55 east 96 poles to a white oak, then 5 
degrees 11 east to a black oak, ete. The beginning white oak 
and the third corner black oak were admitted, and, if the first 


191 


IN THE SUPREME COURT. [32 


IcEHOUR wt. RIVES. 


line extended to the end of the 96 poles, it was admitted that a 
line to the third corner black oak would take the land in dis- 
pute. No corner tree was found at the end of 96 poles, and the 
defendant endeavored to control the distance and stop the first 
line at the end of 57 poles, near a small pond, and it was ad- 
mitted that if the line stopped in or near the pond, instead of 
extending the 96 poles, then a line to the third corner black oak 
would not take in the land in dispute. The defendant called on 
one Boyd, who swore that in 1788 he was a boy, when Wilson, 
under whom the lessor claims, was surveying the land; that Polk, 
under whom the defendant claims, was also along; that they 
commenced at the beginning white oak and ran along the first 
line to a small pond, when one Thomas Beatty, who was with 
them, and who is now dead, pointed out a stump in the pond, 
and said, “That stump was made a corner by me and Polk.” 
Wilson made no objection, and the surveyor then turned and 
ran from the stump to the black oak. Boyd said there were no 
marks on the stump, nor did he understand that there were any 
marks on the tree before it was cut down; but the stump was 
fixed on as a corner, long after the original survey, when it was 
ascertained that the corner tree called for could not be found. 
One Taylor swore that several years before this controversy 
arose, Moses Beatty, who is now dead, showed him a stump in 
the pond, and told him he had heard both Wilson and Polk say, 
more than forty years ago, that that stump was Wilson’s cor- 
ner. Several witnesses swore that one Samuel Wilson, who was 
one of the heirs of John Wilson, the person spoken of by the 

witness Boyd, and who is now dead, some fifteen years 
(258) ago pointed out the black oak as one of his father’s cor- 

ners, and, while the surveyor was running a straight line 
from the black oak to the pond, said “that was where his father’s 
line ran.” Other testimony was offered, which it 1s not neces- 
sary to state, as it would not alter the case. 

The court charged that distance was to be observed, unless 
there was some more certain description to control it; that if 
the jury were satisfied that, at the time of the original survey, 
a tree standing in or near the pond was marked as a corner, 
that would control the distance and cause it to stop short of 
the 96 poles. But if the jury came to the conclusion that no 
tree was marked in or near the pond, at the time of the original 
survey, and that the testimony offered merely established the 
fact that, after the original survey, the parties who became enti- 
tled to the land, not being able to find a corner, fixed on a stump 
and agreed that it should be a corner, that fact would not be 
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sufficient to control the distance called for in the lessor’s deed, 
and the plaintiff would have a right to go to the end of the 96 
poles. 

There was a verdict for the plaintiff, and from the Judgment 
thereon the defendant appealed. 


Osborne for plaintiff. 
Thompson and Wilson for defendant. 


Rurrin, C. J. The Court holds the instructions to the jury 
were right, for the reasons assigned in the Superior Court, and 
according to the case, Reed v. Schenck, 14 N. C., 45. At first 
it ‘seemed that, after so long a reputation as to the corner and 
lines, founded upon the repeated declarations of the owners near 
the time of the survey and patent, the jury might, and perhaps 
ought, upon the strength of it, to have found that in fact the 
corner tree did stand in the pond, and that there was a mistake 
in the eall for course and distance. The cause might, 
indeed, have been put to the jury with express directions (259) 
that they might act on those declarations and reputation 
of the corner tree, as evidence that it was originally, in fact, as 
contended for by the defendant, upon the principle laid down 
in McNeil v. Massey, 10 N. C., 91. But, in truth, the question 
was left to the jury in that manner, though their attention was 
not, perhaps, called so distinctly to the force of the evidence as 
it might have been. Yet the evidence was left to them, and 
the point, where the corner really stood, or whether there was 
any mistake in making it, was one of fact, and proper for the 
jury; and it was not erroneous to submit the point, with the 
evidence, without more particular instructions than those given, 
when they were not requested. 

Perr Curiam. Judgment affirmed. 


Cited: Murray v. Spencer, 88 N. C., 860; Brown v. House, 
118 N. C., 883. 
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1. A person cannot kill a dog in the owner’s house or yard, upon the 
pretense that he is a nuisance, because he had, at a former period, 
chased or bitten some one else. 

2. When a man has been attacked by a dog on the owner’s premises, 
but the dog is driven off by the family, so that the man is no 
longer in danger of being bitten, he is not justified in killing the 
dog, while the latter is running frem him. 


Apprst from the Superior Court of Law of AsHz, at Spring 
Term, 1849, Hillis, J., presiding. 
(260) The action is trespass for killing a dog, the property 
of the plaintiff; and the pleas are, that the dog was a 
nuisance and that any person had a right to kill him, and that 
the defendant killed the dog in defending himself from an 
attack on him by the dog, and was obliged to kill him in order 
to prevent the dog from biting and worrying the defendant. 
On the trial evidence was given that the plaintiff and defend- 
ant were neighbors and in the habit of visiting each other; and 
that upon a visit to the plaintiff’s in the daytime the defendant 
entered the plaintiil’s yard, when the dog, being loose, attacked 
the defendant and would probably have bitten him if he had 
not been prevented by two of the daughters of the plaintiff, who 
lived with him, called off the dog, and also beat him with a pole 
and drove him away; and that, after the dog had been so driven 
away and was going under a house in the yard, at the distance 
of ten steps from the defendant and the plaintiff’s daughters, 
the defendant with a gun, which he brought with him, contrary 
to the request of the plaintiff’s daughters, shot the dog and 
killed him. On the part of the defendant evidence was given 
that a pathway passed through the defendant’s land, near the 
house, along which persons frequently went to church and to 
mill, in order to cut off an angle in the public road, and that 
the dog was in the habit of attacking persons in the pathway. 
On the part of the defendant evidence was further offered that 
at three different times the dog had attacked persons off the 
plaintiff’s land; but the evidence was rejected. 
The presiding judge instructed the jury that the plaintiff had 
a right to keep the dog on his own premises, however fierce, unless 
he was a nuisance, and that there was no evidence that this dog 
Was a nuisance, and that therefore the defendant was not justi- 
fied in killing him, unless in defense of himself; and that if the 
dog had retreated as stated, and was still retreating, the 
(261) jury might infer therefrom that the defendant did not 
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shoot the dog to protect himself. The jury found for the plain- 
tiff, and from the judgment the defendant appealed. 


Boyden, Clarke and H. C. Jones for plaintiff. 
Bynum and Crazge for defendant. 


Rurrin, C. J. We doubt not that a dog may be a nuisance 
so as to authorize any person to kill him, as if he be mad and at 
large; for, in such a state, he is no longer mansuctae natural, 
and the consequences of a bite from time to time, to either man 
or beast, may be so dreadful and so general as to justify his 
destruction as soon as possible. But dogs are in many respects 
useful, and with many persons favorite animals; and we are not 
aware that fierceness, merely, and attempts to bite, or even the 
actual biting of one or more persons, have ever been held to 
empower another person, at a different time, to kill them, and 
especially to go to the owner’s yard. for that purpose. As a 
watch-dog his value is constituted by his being sharp and daunt- 
less; and therefore 1t would seem those properties cannot, in 
themselves, convert him into a nuisance. Hence, the evidence 
rejected was irrelevant. If, indeed, the defendant had been 
bitten by the dog, it might have been proper to show the savage- 
ness of the brute, and to insist that the owner, if he had knowl- 
edge of his worrying people, ought to have confined him, so that 
he could not set on people passing, or bite a person lawfully 
going to the owner’s house; and to that purpose his biting twice 
or even once has been held sufficient to make the owner liable, 
if he did not kill or confine the dog. Bul. N. P., 76; Smith v 
Pelah, St., 1264. But here the question, as to that point, is 
entirely different; that 1s, whether a person can kill a dog in 
the owner’s house or yard, upon the pretense that he 1s a nui- 
sance, because he had at a former period chased or bitten 
some one else; and we hold that he cannot. Then, as to (262) 
the second plea, the instructions appear to the court to 
be unexceptionable. A person is not bound to stand quietly 
and be bitten by a dog, nor to give him what might be called a 
fair fight among men. But if a fierce and vicious dog be al- 
lowed to go at large, and he runs at a person, as he lawfully 
gets to a house, or in passing along the road, apparently to set 
on the person, or, for example, on the horse he is riding, it 
seems but reasonable the person should protect himself from 
the injury of a bite to himself or his horse by killing the dog; 
for, although a man has a right to keep a dog for the protection 
of his house and yard, yet he ought to keep him secured, and 
not let him loose and uncontrolled at such hours and in such 
places as will endanger peaceable and honest people engaged in 
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their lawful business. If, therefore, this dog were one of the 
kind supposed and the defendant had shot him as he came at 
him, and when he had reasonable grounds to think that the dog 
could not be restrained by the owner or his family, and would 
bite him, we should hold that he did no more than he had a 
right to do. But when the plaintiff’s family were at home, and, 
by their immediate interference and commands and punish- 
ment, governed and drove away the dog, so as not only to pre- 
vent him from biting the defendant at that time, but also to 
save the defendant from all danger then, by driving the dog 
away, the killing of the dog, after that, and against the urgent 
entreaties of the family, could have been only on the pretense 
and not on the reality of protecting the defendant from an 
attack at that time, and the circumstances were properly left to 
the jury as evidence on which they might find that the defend- 
ant did not act on the defensive. 
PER CuRIAM. Judgment affirmed. 


Cited: Mowery v. Salisbury, 82 N. C., 177. 


(263) 
JOHN HOKE'S EXECUTORS y. SAMUEL FLEMING 


1. One of several executors may release a debt on demand due to the 
testator; it is not necessary that all should join. 

2. When a witness is impeached by showing that he has made con- 
tradictory statements, it is perfectly regular. in reply, to show 
that he has made consistent statements, 

3. A made a contract with B that he would place in the hands of a 
eoustable a large amount of promissory notes endorsed by A to 
B, take the constable’s receipt therefor and deliver it to B. upon 
which B was to deliver to A cotton varn to the amount of the 
note. =A, without placing notes in the constable’s hands, fraudu- 
lentiy procured him te sign vu receipt. as if notes had been given 
him for collection, and banded the receipt to B, whereupon B de- 
livered the cotton varn aceording to the contract: Held, that B 
might maintain an action against A. either in case in essunipsit 
or in Case in tort, at his election. 


AppreaL from the Superior Court of Law of McDowett, at 
Fall Term, 1848, Aanly, J., presiding. 

This was an action of assumpsit, wherein the facts were 
found as follows: It was agreed between the plaintiff’s testator 
and the defendant (the one residing in Lincoln County and the 
other in the county of Yancey) that promissory notes for cash 
were to be endorsed by the defendant to the testator, and placed 
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by the defendant in the hands of a constable in Yancey for col- 
lection; and, upon the reception of the constable’s receipts at the 
testator’s cotton factory in Lincoln, he engaged to deliver to the 
defendant cotton yarns and domestic cloths at cash prices. The 
defendant then communicated to a constable, by the name of 
Chandler, his bargain with Hoke, and made an engage- 

ment with him, by which the constable was to give his re- (264) 
ceipts to Fleming for the amount required. The receipts 

were accordingly given, copies of which are annexed, marked A, 
B, C, and the goods delivered by Hoke according to contract. 

‘Upon the giving of the two first receipts, notes were endorsed 
and given to “the constable to the amount of about $700; the last 

was given without anything passing between them, ‘and the 
whole arrangement made, by a common understanding between 
the constable and Fleming, to enable the latter to deceive Hoke 
and defraud him of his goods. It appeared also that Hoke had 
heretofore instituted a suit upon the official bond of the con- 
stable and his sureties, and obtained judgment against the con- 
stable alone, but was unable to get satisfaction of any part 
thereof. In the course of the trial the plaintiff offered the con- 
stable Chandler as a witness. He was objected to on the ground 
of interest, and two of the executors, plaintiffs, being present, 
released him: the copy of the release (marked D) is annexed. 
His ‘competency was still further resisted, on the ground that 
the executors (not being the whole number) could not make a 
release; but the objection was overruled and the witness ad- 
mitted, ‘being first examined upon his voire dire and disclaiming 
all interest. To impeach the credibility of Chandler’s testi- 
mony, declarations of his, inconsistent therewith, were offered, 
and the plaintiff, in reply, offered to prove declarations of the 
same purport with his oath. This was objected to by the de- 
fendant, but admitted. 

The defendant resisted the recovery, (1) because the facts 
stated would not sustain the particular form of action adopted 
(assumpsit); (2) the release of the judgment in the action 
against Chandler and his sureties was a bar to the recovery in 
this. 

The court gaveunstructions to the jury adverse to these posi- 
tions of the defendant, and there was a verdict for the plaintiff 
for the value due on the bills of goods delivered, after 
deducting the amount of endorsed notes placed in the (265) 
hands of the constable according to contract. 

A rule was moved on the ground of misdirection and of the 
admission of improper testimony, which was discharged. Jude- 
ment being rendered on the verdict, the defendant appealed. 
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The following are the copies referred to in the case, in words 
and figures, to wit: 


A. 


Received of John Hoke, endorsed by Samuel Fleming, six 
hundred and ninety-two dollars and seventeen cents, in cash 
notes, which I promise to collect or return, as an officer, this 12 
January, 1840, which I promise to collect or return, 16 Janu- 
ary, 1840. A. E, CHanpier, Con. 


B. 
Received of John Hoke, endorsed by Samuel Fleming, eight 


om? 
hundred and ninety-two dollars and thirty-seven cents in cash 
notes, to collect or return according to law, as an officer, this 
12 January, 1840, which I promise to collect or return, 16 Jan- 
uary, 1840. $892.37. A. E. Cuanpier, Con. 


C. 


Received of Col. John Hoke, endorsed by Samuel Fleming, 
five hundred and eighty dollars and fifty-six cents, in cash notes 
due, and three hundred due this fall, but all drawing interest, 
which I promise to collect or return, as an officer, this 18 March, 
1840. $880.56. 


(266) D. 


Know all men by these presents, that we, John I’. Hoke and 
Lysander T°. Childs, executors of the last will and testament of 
John Hoke, deceased, for and in consideration of one dollar to 
them paid by Alexander E. Chandler, and for divers other good 
causes and considerations them thereunto moving, have released, 
acquitted and discharged, and do hereby acquit, release and dis- 
charge the said A. E. Chandler of and from a judgment and 
every part thereof, recovered in Burke Superior Court of Law 
against the said A. E. Chandler by the said John Hoke, de- 
ceased, in the name of the State of North Carolina, to the use 
of the said John Hoke, at the Fall Term, 1843, of the said Supe- 
rior Court, and do hereby release and discharge the said Alberto 
of and from all further liability on account thereof; in witness 
whereof we have hereunto set our hands and seals, this 9 No- 


vember, 1848. J. F. Hoxz, [Swan.] 
Witness, H. W. Guton. L. D. Curips, [Seat] 


A. FE. Cuanpierr, Con. 


Guion and Hdney for plaintiffs. 
Bynum, Avery and N. W. Woodfin for defendant. 
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Prarson, J. We concur with his Honor upon all the ques- 
tions raised by the exceptions of the defendant. 

One executor may release; it is not necessary for all the 
executors to join. 1 Willams on Exrs., 652; 8 E. C. L., 518. 

When a witness is impeached by showing that he has made 
contradictory statements, it is perfectly regular, in reply, to 
show that he has made consistent statements. Johnson v. Pat- 
terson, 9 N. C., 183; S. v. George, 30 N. C., 324. The defend- 
ant agreed to endorse promissory notes to the testator of 
the plaintiff, and put them in the hands of a constable, (267) 
in the county of Yancey, and upon the reception of the re- 
ceipts the testator agreed to deliver to the defendant cotton yarn 
at cash prices. Afterwards the defendant handed to the testa- 
tor the receipts, signed by a constable of the county of Yancey, 
for a large amount. Upon the reception of those receipts the 
testator delivered to the defendant cotton yarn in pursuance of 
the agreement. The breach of this contract assigned by the 
plaintiff is that the defendant did not endorse promissory notes 
to the testator and did not put promissory notes so endorsed in 
the hands of the constable in the county, ete. His Honor in- 
structed the jury that an action on the case in assumpsit would 
he for a breach of contract on the part of defendant. This 
seems to be a proposition so exceedingly plain that we should 
have been at a loss to discern what grounds were relied on by 
the defendant, but for the very ingenious arguments of his 
counsel. The defendant endorsed a few notes to the testator, 
and put them in the hands of the constable, and procured the 
constable to execute three receipts, as for notes so endorsed, to 
a very large amount, and by handing these receipts to the tes- 
tator was enabled to deceive him and defraud him of his goods. 
We think it clear that case in assumpsit or case in tort for the 
deceit would lie, at the election of the plaintiff, for this breach 
of contract and fraud practiced under cover of the contract. 

It 1s unnecessary to decide whether an action for goods sold 
and delivered could be maintained (treating the contract as 
repudiated), inasmuch as some notes were endorsed and put in 
the hands of the constable; because, very clearly, an action can 
be maintained for a breach of the special contract, and the dec- 
laration has several counts upon the contract, as well as the 
general counts. The argument that, because the receipts were 
genuine and the testator had a right of action against the 
constable, there was no breach of contract, is entirely (268) 
fallacious. The substance of the contract was that the 
defendant would endorse notes to the testator and put the notes 
so endorsed in the hands of the constable. The fact of taking 
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a receipt was mercly to give assurance to the testator that the 
notes had been so endorsed and put into the hands of the con- 
stable for his benefit, and to be evidence against the constable, 
if the testator called for his notes and they were not delivered, 
or there was neghgence in not collecting or a failure to pay 
over. The contract, then, was broken in the very substance and 
marrow of it, and was only complied with in its formal part of 
taking receipts, not for the benefit of the testator, but as the 
means of cheating him—a strange way of performing a con- 
tract which was to be the consideration for the testator’s goods. 
The release executed to Chandler, if it had been properly pleaded, 
was no bar to a recovery in this action. The defendant had no 
cause to complain, if there was no such relation existing be- 
tween him and Chandler as to make the matter primarily liable 
to the plaintiff, and, in fact, the defendant had no cause of 
action for contribution, or otherwi ise, against Chandler, in re- 
spect of the amount of the notes purporting to have been re- 
celved by him from the defendant, and which in truth never 
were received, and which omission formed the gravamen of this 
action ; and, as the defendant had no cause of action against 
Chandler, in respect of notes which he never received, it 1s dif- 
ficult to conceive why he should object to the release or have 
any concern with it. Draughan v. Bunting, 31 N. C., 10, the 
party had a right to contribution. The judgment below must 
be affirmed. 
Per Curtram. Judgment affirmed. 


Cited: March v. Harrell, 46 N. C., 331; Jones v. Jones, 80 
N. C., 250; 8. v. Exum, 188 N. C,, 614; Trogden v. Williams, 
144 N. C., 204. 


(269) 
DEN on Dewise oF JAMES M. KERR vy. ROBERT DAVIDSON. 


A conveyed to Boa tract of land by 2 deed absolute on its face, but 
intended merely as a security for money leaned, and B gave a 
bond for the reconvevance of the land. when the money was re- 
pud: afterwards B sold the land to C for a full and valuable 
consideration. and then the creditors of A sold the land by execu- 
tion. and D became the purchaser: Held, that D.only acquired 
the right of A, that is, the right to demand in equity a converance 
of the land from C. upon paying what remained due of the money 
loaned by B to A. 


Aprrat from the Superior Court of Law of MecK.enscre, 
at Special Term, in November, 1846, Pearson, J., presiding. 
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This was ejectment. The defendant admitted himself to be 
in possession. Both parties claimed under one John Kerr. 
The plaintiff read in evidence a magistrate’s Judgment against 
the said Kerr, dated February, 1842; a levy under an execution 
issued January, 1843; an order of sale and venditiont exponas 
in 1844, and a sheriff’s deed to the lessors dated February, 1845. 

The defendant read in evidence a decd from the said John 
Kerr to one James McKnitt Alexander, conveying the land sued _ 
for in fee simple absolute, in consideration ‘of $85 55, dated in 
1820 and registered in 1826: also a deed from said Alexander 
to the defendant for the consideration of $2,850, which he 
proved was actually paid to the said Alexander. This deed 
was dated in 1843. The plaintiff called John Kerr. He swore 
that in 1820 he borrowed of Alexander $855, and agreed to 
make him an absolute deed for the land to secure the 
repayment of the money and interest, and Alexander (270) 

agreed to give him a bond to reconvey; that he got the 
money and made the deed, which had been read by the defend- 
ant, and Alexander executed to him a bond for the reeony ey- 
ance. The loss of the bond was satisfactorily shown, and the 
witness allowed to speak of the contents. He further stated 
that, when he made the deed, the land was worth $3,000, and 
he conveyed merely to secure the repayment of $855; that he 
had retained possession since 1820, until he was put off in 1848 
by the defendant treating 1t as his own, without ever paying 
rent; but he made several smal] payments towards the interest, 
on which occasions Alexander would take up the old bond and 
give him a new one; that none of the bonds are registered. He 
had the lost bond proved, in order to be registered, after the 
defendant had purchased of Alexander, but the bond was lost. 
He further stated that, before the defendant bought of Alex- 
ander, he called on the witness to see the land and know the 
condition in which it stood. The witness told him that Alex- 
ander held the title, to secure the repayment of borrowed money; 
that if he and the witness could agree upon the price, Alex- 
ander’s money must be paid and the balance of the purchase 
- money be paid to the witness. Alexander could then take up 
his bond, and, between them, the defendant could get a clear 
title. He was not consulted by the defendant any further. 
The defendant’s counsel moved the court, first, that being a bona 
fide purchaser for valuable consideration, he had a good title, 
even if he had notice of the bond held by Kerr before he pur- 
chased ; secondly, that there was no sufficient notice of the nature 
of the conveyance, made by Kerr to Alexander, proven, and so 
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he was a purchaser for valuable consideration without notice, 

even if a want of notice was necessary to protect him. 
(271) The court charged the jury that if the deed to Alex- 

ander, although absolute on its face, was in fact given 
to secure the repayment of money loaned, leaving a valuable 
interest in Kerr, as was shown by the bond and testimony of 
Kerr, then the conveyance was void, as to creditors, for want of 
registration; the registration of the deed not being sufficient, 
because that did not show the truth of the transaction, and that 
it was in fact a mere security; that Davidson, being a purchaser 
for valuable consideration, would acquire a good title and be 
protected, provided he could be placed in the light of a pur- 
chaser without notice, but that a want of notice, as well as a 
valuable consideration, was necessary; that if the jury relied 
upon the testimony of Kerr, it was sufficient to show what, in 
law, would amount to notice, or such information as would put 
a man of ordinary prudence on his guard and cause him to 
inquire. 

The jury found for the plaintiff. A rule wag moved for a 
new trial because the court refused to charge as requested, and 
upon the following grounds: First, because it did not appear 
that five days’ notice had been given to Kerr, the debtor in the 
execution, before the order of sale; secondly, because the levy 
was not sufficiently definite to identify the land; thirdly, be- 
cause there was no endorsement on the execution that it was 
levied on land for the want of goods and chattels, nor did it 
appear to have been shown to the County Court, before the 
order of sale, that there were no goods and chattels. These last 
three objections were not taken until after the trial and verdict, 
and, being objected to for that reason by the plaintiff’s counsel, 
were not entertained by the court, especially as some explana- 
tion might have been offered by testimony if the objections had 
been taken during the trial. Rule for new trial discharged. 
Judgment for the plaintiff; appeal by the defendant. 


(272) Boyden for plaintiff. 
Guion, Osborne, Alexander and Bynum for defendant. 


Pzarson, J. The conveyance from Kerr to Alexander, be- 
ing absolute on its face, although in fact a mere security for the 
$850 lent, and not being registered so as to show that it was a 
mere security, was, under the act of 1820, void against the cred- 
itors of Kerr and purchasers from him. The sale to Davidson, 
the defendant, being absolute and for full value, passed the 
title, although Davidson had notice that there was a right of 
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redemption outstanding in Kerr, subject to this right of re 
demption, which was a right in equity, and did not affect the 
legal title. Davidson became the owner of the land by his pur- 
chase. The lessors of the plaintiff by their purchase acquired 
the right to represent Kerr and call upon Davidson, in equity, 
to have the land, upon payment of the original sum lent and 
interest, or such part thereof as remained unpaid. The judge 
below misconceived the application of the act of 1840, chapter 
28, which provides that a volunteer or a purchaser for consid- 
eration shall hold the land a gainst a subsequent purchaser for 
value, if such purchaser have notice of a previous voluntary con- 
veyance. This case, however, does not fall within the provisions 
of that act, for here Davidson, the defendant, is a purchaser for 
value from, Alexander, and the lessors of the “plaintiff are subse- 
quent purchasers, not ‘from Alexander, but from Kerr, and have 
therefore no right in a court of law, under 13 or 2" Eliz., or 
under the act of 1840, to impeach the title of Davidson, ‘the 
defendant who had, by payment of a full price, taken the ‘title 
from Alexander before they became creditors of Kerr, or, by 
their purchase made at sherifl’s sale, acquired the right to repre- 
sent creditors, 
Per Curiam. Judgment reversed. 


(273) 
PINCKNEY MORRISON y. JOIN RUSSELL. 


An award must he signed by the arbitrator, and made known to the 
parties and delivered, before it can be admitted in evidence. 


Appran from the Superior Court of Law of Caparrvs, at 
Fall Term, 1848, Moore, J., presiding. 

This is an action of asswnpsit. The contract upon which 
the plaintiff declared was the following: The plaintiff purchased 
from the defendant a tract of land of 200 acres, at a certain 
price by the acre, and it was agreed at the time of the purchase 
that if there should not be 200 acres in the tract the defendant 
was to refund to him whatever the deficiency might amount to, 
at the rate at which the plaintiff was to pay for the land; and 
it was further stated, as a part of the contract, that, after the 
deed had been made for the land, the plaintiff had the land 
surveyed, and it was ascertained that the tract consisted of a 
much less number of acres than that for which it was bought, 
of which the defendant was duly notified, and that the defend- 
ant agreed to refund at the rate at which the plaintiff had pur- 
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chased the land. For the purpose of proving the contract set 
forth in the declaration, the plaintiff introduced a witness who 
stated that, at the time of the contract of sale, the legal title was 
in him, it having been previously conveyed to him bv the de- 
fendant by a deed of trust; that both the plaintiff and defend- 
ant came to him and stated that the defendant had sold the land 
to the plaintiff, as a tract of 200 acres, at $2,000. Before the 
deed was executed a survey was made of the land, and it 
(274) was ascertained to contain 212 acres, whereupon the wit- 
ness refused to execute the deed unless the plaintiff would 
agree to pay more than $2,000, After some conversation upon 
the subject, the witness stated he would join with the defendant 
in a conveyance of the land if the plaintiff would pay an addi- 
tional sum. The plaintiff accordingly secured that amount to 
the satisfaction of the witness and ‘the defendant, and they 
joined in a conveyance of the Jand to the plaintiff. ‘his sale 
took place on the .... day of ............ y tea. ir May, 
1846, the plaintiff had the land surv eyed by. one Smith, who 
made out but 18614 acres in the tract. The defendant had no 
notice of the time when this survey was made, but, after it had 
been made, the plaintiff informed him of the result of the sur- 
vey, and the defendant remarked that Smith’s survey was not 
correct, as his compass did not work right. He also stated that 
if the plaintiff would get another surveyor to run off the land, 
and it should be ascertained by him to be less than what he sold 
it. for, he would pay him in money or land or give him the 12 
acres, if that would satisfy him. The plaintiff proved that, 
shortly after this, he did get the surveyor named by the defend- 
ant to survey the land, and gave notice to the defendant of the 
time the survey was to be made, but the defendant refused to 
attend. There is no evidence by what paper title this survey 
was made, nor was it proved that any person pointed out to the 
surveyor the lines by which the land was defined. Upon these 
facts, and it being proved that the survevor was dead, the plain- 
tiff offered in evidence the plot of the land purchased, which 
the surveyor had made, for the purpose of showing that the 
quantity of land was less than it was represented to be by the 
defendant. This evidence was rejected by the court. The 
plaintiff here closed his case, and the court, expressing the opin- 
ion that the plaintiff could not recover, upon the evi- 
(275) dence offered, the plaintiff, in submission thereto, suf- 
fered a nonsuit. Judgment and appeal. 


Osborne for plaintiff. 
Wilson, H. C. Jones and Boyden for defendant. 
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Nasu, J. We coneur with his Honor, that the plaintiff was 
not entitled to a verdict. There was a variance between the 
contract proved by the witness and that declared on. The con- 
tract declared on was that the defendant sold to the plaintiff a 
tract of land, as containing 200 acres at $10 per acre, and it 
was agreed if, upon survey, it should turn out that the tract did 
not contain 200 acres, the defendant should refund whatever 
the difference might amount to, at the rate at which the plain- 
tiff was to pay for the whole, and the conveyance was made. 
The contract proved was as follows: The defendant had con- 
veyed the land in trust, and the trustee testified that the parties 
came to him and stated that the defendant had sold the tract to 
the plaintiff as containing 200 acres, at the price of $2,000. 
Before the deed was made, a survey was had, and it was ascer- 
tained to contain 212 acres, whereupon the witness refused to 
execute the deed unless the plaintiff would agree to pay more 
than $2,000; whereupon it was agreed between the plaintiff and 
the defendant that the former should pay for the land $2,100— 
and the conveyance was made. ‘These contracts are essentially 
different. One is for the sale of a tract of land containing 200 
acres at the price of $2,000; the other for the sale of a tract of 
land containing 212 acres for the sum of $2,100; nor was there 
in the latter contract any agreement on the part of the defend- 
ant to refund any part of the price, upon the contingency that 
the tract should not contain 212 acres. If the contract 
declared on ever was made, it was certainly rescinded by (276) 
the parties, and a new one made, different from it. The 
plaintiff further alleged that, after the conveyance was made 
for the land, he ascertained by the survey that the tract did not 
contain 212 acres, but only 18614 acres, which he communicated 
to the defendant, who promised, if he would get the land sur- 
veyed by a particular surveyor, and it should be ascertained 
that the quantity of land was less than what he sold it for, he 
would pay him in land or money and give him the 12 acres, 
if that would satisfy him. If this was a valid contract, as 
founded on a sufficient consideration, it differed from both the 
others, and certainly did not support the declaration. 

A question, however, has been made as to the admissibility 
of the evidence offered by the plaintiff to show that the land 
was different in quantity. The surveyor selected to make the 
survey is dead, and a plot of the land, alleged to have been made 
by him, was offered in evidence and rejected by the court, and 
we think very properly. It had no feature of a paper entitled 
to be regarded as evidence. It could not assume a higher char- 
acter than that of an award, which in fact and substance it 


205 


IN THE SUPREME COURT. [32 N.C.] 


in i i en a oe a od 


MORRISON v. RUSSELL. 


ne Tr 


was. But to make it available as such, it must be signed by 
the surveyor and made known to the parties. Until delivered, 
an award by the arbitrator may be altered. It is the delivery 
which makes it final as to him. There is nothing to show that 
the surveyor considered the plot as finished. We give an opin- 
ion on this point, as it is made in the case, and it may facilitate 
a future trial. Judgment affirmed. 
Per Curiam. Judgment affirmed. 


RULE. 


Tue Fottowine Rutz was ApDoprep BY THE SupREME Court, 
At Morcanron, at THE Aveust TERM, 1849: 


Ordered by the Court, that whenever a judgment at law is 
obtained by the plaintiff, it shall be at the option of the plain- 
tiff’s counsel, without a special motion to the Court, to have his 
execution for debt or damages returnable to the Superior Court 
of Law of the county from which the record was transmitted 
to this Court. 


CASES AT LAW 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT 


NORTH CAROLINA 


AT RALEIGH. 


DECEMBER TERM, 1849. 


THE STATE To THE USE oF JOHN WILLIAMS, ADMINISTRATOR, ETC., 
v. MIZELL’S ADMINISTRATOR. 


Where a verdict is rendered in the court below in favor of the plain- 
tiff, he cannot, in the Supreme Court, suffer a nonsuit. 


AppEAL from the Superior Court of Law of Brrris, at Fall 
Term, 1849, Batley, J., presiding. 

The action is debt on an administration bond, suggesting 
breaches, and upon issues joined there was a verdict for the 
plaintift’ and the damages assessed to $1,772.89. The relator, 
being dissatisfied with the amount of damages, moved for a new 
trial; but it was refused and judgment entered for the penalty 
of the bond, to be discharged by the payment of the damages 
and costs; and thereupon the relator appealed. No bill of ex- 
ceptions accompanies the record, nor is any error suggested in 
the judgment. But the counsel for the relator moved in this 
Court to be allowed to suffer a nonsuit. 


Bragg for plaintiff. (280) 
A. Moore and W. N. H. Smith for defendant. 


Rurrin, OC. J. The motion must, very clearly, be overruled. 
For an appeal to this Court does not vacate the verdict, but it 
stands until it be adjudged here to be erroneous, and a ventre 
de novo be ordered. While the verdict stands, of course, there 
cannot be a nonsuit. Hence, the judgment must stand afiirmed, 
with costs against the plaintiff in this Court. 

Per CuriaM. Judgment accordingly. 
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ASHEL SIKES v. ROBERT T. PAINE Et AL. 


1. In an action for a breach of a contract for the repairing of a ves- 
sel, in not making the repairs according to the contract, after the 
plaintiff had given evidence of the condition of the vessel after 
she was returned to hhin, it was competent for bim to introduce 
witnesses of skill in such matters, to give their opinion upon the 
evidence first giveu, as to the difference in the value of the vessel 
as thus repaired and what her value would have been if repaired 
according to the contract. 


2. And it is not necessary that such witnesses should be regular ship- 
carpenters, if they have occasionally worked on vessels, owned 
and sailed in them for a long time und possess the requisite skill 
to enable them to judge. 


3. The contract was to have the repairs effected by the Ist of June. 
The plaintiff did not apply for the vessel until the 5th of July, and 
the repairs were not then finished: Held, that he was entitled to 
recover what the vessel would have earned in freight from the 1st 
of June until she was delivered, if that was a measure of dain- 
ages. 


APPEAL from the Superior Court of Law of Tyrretr, at Fall 
Term, 1849, Bailey, J., presiding. 
(281) The defendant, on 15 February, 1847, entered into a 
written contract with the plaintiff to repair for him, at 
a stipulated price, a vessel—the work to be done in a work- 
manlike manner, and within all the month of May fellow- 
ing. The work was not finished until 17 July. On 5 July 
the plaintiff went to Edenton, where the vessel was under- 
going the repairs, for the purpose of receiving her. A witness 
by the name of Hooker proved that neither the materials nor 
the work was such as the contract called for, and described 
minutely the deficiencies. The plaintiff then called a witness 
named Simmons, who stated, “he was not a ship-carpenter, but 
had worked in a ship a good part of a year and had owned 
vessels for many years; and that he was well acquainted with 
their value.” He was then asked, “what, in his opinion, was 
the difference in value between such a vessel as was stipulated 
for in the contract, and such an one as the witness Hooker had 
described this to be.” Another witness was then called by the 
plaintiff to the same point. He stated that “he was not a ship- 
carpenter, but had been the master of a vessel for some fifteen 
years, and had worked considerably in the repair of old ves- 
sels.” He was then asked the same question as the witness 
Simmons. The testimony of both these witnesses was objected 
to by the defendant, but was admitted by the court. 
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Heath for plaintiff. 
A. Moore for defendants. (282) 


Nasu, J. In the admission of this evidence we perceive no 
error. In general, witnesses must speak to facts, and their 
Opinions are not evidence. There are, however, exceptions to 
the rule. On questions of science, or trade, and others of a 
similar character, persons of skill are permitted to give their 
opinions in evidence. Medical men are suffered to give their 
opinion as to the state of a patient, whom they have seen; and 
they are often called on to lsten to a description, given by 
other physicians, of the symptoms of a patient, whom they have 
not seen, and then to give their opinion. In Beckwith v. Syde- 
botham, 1 Camp., 117, ship-carpenters were permitted to state 
their opinion of the seaworthiness of a vessel from examining a 
survey, made by others, at which they were not present. In 
Beverly v. Willtams, 20 N. C., 378, a witness was permitted to 
give his belief as to the identity of persons. In all these cases 
of science and skill the opinion of the witness is admitted as 
evidence, upon the ground that he is conversant with the busi- 
ness to which he is called to testify, and has, therefore, peculiar 
knowledge concerning it. The court must first be satisfied from 
the examination of the witness himself, or of others, that he 
stands in that situation which renders his opinion in the case 
evidence; the degree of weight to which it is entitled belongs 
exclusively to the jury. In the present case we think the evi- 
dence was competent. Neither of the witnesses was a 
ship-carpenter, but one had worked part of a year in a (283) 
shipyard, and had been the owner of vessels for many 
years, and thought himself well acquainted with their value. 
The other “had been the owner of a vessel fifteen years, and 
had worked considerably in repairing old vessels.” The court 
judged rightly in permitting the testimony to go to the jury, to 
be judged of by them as to its importance. 

It was insisted by the defendants that, as the plaintiff did 
not call for the vessel until 5 July, he was entitled to re- 
eover only what she was worth from that time until the 17th, 
when she was delivered; and that interest upon the value was a 
matter of discretion with the jury. His Honor instructed the 
jury that, as by the contract the repairs were to be finished 
by 1 June, if she was not then ready, the plaintiff had a 
right to recover what the freight of the vessel was worth from 
that time until 17 July, when she was delivered. with in- 
terest, ete. We coneur with his Honor as to the time at which 
the plaintiff’s right to recover damages commenced. The de- 
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fendants were bound by their contract to have her ready on the 
Ist of June. She was not then ready, and at that time the 
contract was broken, and his right of action accrued. As to 
the interest, we give no opinion, as the plaintiff has remitted 1, 
and moved that the judgment be affirmed upon the payment of 
the costs of this Court. The defendants do not except to the 
rule stated by the court, by which they were to be governed in 
assessing the plaintiff’s damages, to wit, the freight of the 
vessel, but to the time. This objection has already been noticed. 
PER CURIAM. Judgment afhrmed. 


Cited: Davenport v. R. R., 148 N. C., 295; Wilkinson v. 
Dunbar, 149 N. C., 28. 


(284) 
FLEMING BEASLEY vy. SAMUEL 8S. DOWNEY. 


1. Where a plaintiff charged a defendant, as his agent, with having 
received the hires of negroes, subsequent to November, 1840, and 
the defendant offered to prove that another person. as his agent, 
had received the hires prior to November, 1840: Held, that this 
evidence was irrelevant and properly rejected. 


lho 


A deposition of a witness was taken on 28 December, 1847, on a no- 
tice served on the 26th of that month, under the act requiring 
three days’ notice to be given, the party opposing the deposition 
appearing at the time of taking it and objecting to the length 
of notice, and declining to cross-exainine: Held, that the depo- 
sition should be rejected. 

38. One day, in such cases, is to be counted inclusive and the other 

exclusive. 


Apprat from the Superior Court of Law of GRANVILLE, at 
June Special Term, 1849, Settle, J., presiding. 

This was assumpsit for the hire of a negro from November, 
1840, to March, 1843, during which time, and for some years 
before, the negro had been in the State of Mississippi under the 
control and management (as the plaintiff alleged) of the de- 
fendant. 

The plaintiff admitted that he had received the hire of the 
negro for the time prior to November, 1840; and, as evidence 
to charge the defendant, among other things, offered a letter of 
his, in which he uses these words: “Those negroes have always 
been under my control and management, since they reached 
Mississippi.” The letter is dated March, 1843. 

The defendant alleged that in the fall of 1841 his agency for 
the plaintiff ended, and one John A. Downey, a son of the de- 
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fendant, then became the plaintiff’s agent; and the defense was 
that from that time the plaintiff’s cause of action, if he 

had one, was against the said John A. Downey, and not (285) 
against the defendant. 

To show this, and to explain the general admission above 
quoted, the defendant examined John A. Downey. 

For the same purpose he called Captain Beasley, a brother 
of the plaintiff, and offered to prove that, during part of the 
time the negro was in Mississippi, but prior to November, 1840, 
the witness had acted as the plaintifi’s agent. Upon the state- 
ment of the witness, that he had acted under a letter of attorney, 
which was not produced, the question was withdrawn; and the 
defendant offered to prove by him that he had received the hire 
of the negro for a part of the time prior to November, 1840, and 
accounted for it to the plaintiff. His Honor rejected the evi- 
dence, as it did not relate to the hire for which this suit was 
brought, and the defendant excepted. 

The defendant also offered the deposition of one Barnett, 
which had been taken, as the witness was about to remove from 
the State. The deposition was taken on the 28th, and the notice 
was served on 26 December, 1847. The removal and absence 
of the witness were proven, and it was also proven that the 
plaintiff was present at the time and place of taking the depo- 
sition, protested against it for the insufficiency of notice, and 
asked no questions. His Honor rejected the deposition, and the 
defendant excepted. 


T. B. Venable, McRae, Miller and LE. G. Reade for plaintiff. 
Graham, Grliam and Lanier for defendant. 


Pearson, J. We concur with his Honor as to both of the 
matters excepted to. 

The fact that Captain Beasley had received the hire for a 
part of the time, prior to November, 1840, and accounted for it 
to the plaintiff, had no bearing upon the issue. It was 
irrelevant and properly rejected. It is the duty of the (286) 
court to protect juries from such evidence, because it is 
apt to mislead, and in all cases renders the investigation of facts 
unnecessarily tedious and embarrassing. 

It is very ingeniously argued for the defendant that, although 
this evidenee had no direct bearing upon the issue, it had a. 
tendeney to explain the general admission of the defendant, 
which was relied on by the plaintiff, that it was too broad as to 
the time prior to November, 1840; and thus furnishing ground 
for an inference that it was also too broad as to the time subse- 
quent to that date. If the fact that an admission is too broad 
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as to the time not sued for, furnishes any ground for the infer- 
ence that it is also too broad as to the time which is sued for, 
it 18 very remote and attenuated—too much so for any prac- 
tical purpose. 

The deposition was properly rejected. The law requires three 
days’ notice, not merely to enable the party to get to the place, 
but to prepare himself, by examining his papers, deciding upon 
the proper mode of cross-examination, and consulting his coun- 
sel, if need be; hence, the proper notice must be given, unless it 
ig waived, either expressly or impliedly. If a party be present 
and makes no objection, but allows the deposition to be taken, 
and, particularly, if he shows his concurrence by a cross-examl- 
nation, a waiver of notice is implied. But in this case the 
plaintiff expressly objected, and did not cross-examine, and the 
idea of implying a waiver of notice under such circumstances 
is absurd. | 

As to the mode of counting the days, the proper rule is to 
count one day inclusive and the other exclusive. Here, there 
was one whole day and a part of two other days. If the day 
on which the notice was given be included, the day on which 
the deposition is taken should be excluded. This makes the 

notice short enough; and a good deal might be urged in 
(287) favor of requiring three whole days; but we adopt the 

rule, allowing one day inclusive and the other exclusive, 
for the sake of havi ing one fixed and uniform rule. It is be- 
lieved that this is the rule adopted as to the time of executing 
and returning writs, and in other matters of practice. 

Per Curiam. Judgment afirmed. 


Cited: Irons v. Cook, 33 N. C., 206; Holmesly v. Hogue, 47 
N. C., 398; Sparrow v. Blount, 90 N, Coot, 


SANDERS JOHNSON v. MOSES CHAMBERS. 


1. In an action for malicious prosecution, the oath of the prosecutor 
in the original complaint or before a magistrate is evidence for 
hin. 


2 A defendant in an action for malicious proseeution is only to be 
fixed with the want of probable cause by what he knows when he 
commences the prosecution: although he is allowed to protect him- 
self by any facts. which he is afterwards able to prove, which 
show the plaintiff to be guilty, or tend to show it. 
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3. The dismissal of a State’s warrant by a magistrate raises the 
presumption of a want of probable cause, but not of malice. 


4, The Jaw raising no such presumption, the question of malice must 
be left to the jury, as a question of fact, and cannot be decided 
by the court. 


Apprat from the Superior Court of Law of Person, at Spring 
Term, 1849, Dick, J., presiding. 

This was an action upon the case for malicious prosecution, 
with a count for slanderous words. The plaintiff produced in 
evidence a State’s warrant, sued out against him at the instance 
of the defendant, charging him with having stolen money from 
him. Upon this warrant he was arrested, and after- 
wards discharged by the examining magistrate at the (288) 
costs of the prosecutor. 

The plaintiff then examined Madison McMurray, the con- 
stable who served the said warrant. This witness stated that 
the defendant brought the warrant to him on the same day it 
was issued, and told him that he believed Sanders Johnson had 
stolen his money; that they had been drinking together the 
previous day and night in Roxboro, at the tavern of George 
Chambers (a retailer of spirituous liquor); that said Johnson 
said he had no money of his own, after night, and that he had 
stood his surety for three drinks at fourpence apiece; that John- 
son had seen him count his money in the presence of George 
Chambers, and, instead of going to sleep at Alexander Hop- 
kins’, where he had stopped when he came to town, and where 
his horse was, he insisted upon sleeping with him: that they 
slept together in the same bed, and, upon waking very early in 
the morning, he found that J ohnson had left, and that his money 
was gone; that he then went to Hopkins, ‘who told him that 
Johnson had come there that morning, when it was not lhght 
enough clearly to distinguish objects, and called for his horse, 
and when he (Hopkins) insisted upon his staying to breakfast 
he declined, saying that he had to go to his mother-in-law’s, 
where there was to be a renting that day. The witness further 
testified that he proceeded in pursuit of Johnson to the place 
designated, where he arrived about 11 o’clock, but he had not 
been there; that he remained some time, and then went in search 
of him in other places, and again returned and watched for him 
at night, but he did not come there; that he arrested him the 
next day and found upon his person fifty or seventy-five cents. 
The witness said that he had seen Johnson that day, before the 
warrant was issued, at Roxboro, who told him that he did not 
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have one cent of money, and borrowed from him either 
(289) twenty-five or fifty cents. This was some time before 
night. 

George Chambers, a witness for the defendant, said that the 
plaintiff and defendant were drinking in his grog-shop at Rox- 
boro, on the day above mentioned, and again at night; and that, 
after night, the plaintiff, Johnson, said he had no money, and 
Chambers stood lus surety for three drinks of spirits; that, some 
time after night, Chambers, who had received some money dur- 
ing the day, counted it by the candle in his shop, and that John- 
son and several other persons were present, but whether John- 
son was in the immediate presence of Chambers he could not 
say; but he saw Johnson there within a few minutes of the 
time, both before and after the money was counted. This wit- 
ness further stated that both Johnson and Chambers were in- 
toxicated, but Johnson not so much so as Chambers; and that 
Chambers, to whom the house belonged, had reserved two rooms 
in it, in one of which some negroes belonging to him lodged, and 
in the other Chambers slept himself; and that, before he left 
the house, he found that Johnson had gone into the room among 
the negroes, and was with them, and that he made him come 
out; that Johnson slept with Chambers, and that there was but 
one bed in the room. 

Alexander Hopkins, called for the defendant, said that the 
plaintiff had put up his horse at his house in Roxboro, and 
called for him at or before daylight, and refused to wait for 
breakfast, saving that he had to go to a land-renting at his 
mother-in-law’s, which, witness said, was thirteen miles from 
Roxboro; that Johnson told him he had slept with Moses Cham- 
bers the night before. 

The plaintiff then examined William Jones, a brother-in-law, 
who said that he was going up to a sale on the day the plaintiff 
was arrested and met him in the road: that he told the plaintiff 

that the constable was in pursuit of him and would be at 
(290) the sale; the plaintiff said he would go there and sur- 

render himself, if the witness would first go with him 
home, which he did; that he accordingly went to the sale and 
was there arrested; that Johnson was coming from the direc- 
tion of his sister’s when the witness met him, and his sister was 
sick; and that he had heard that the lecaters were to have met 
the day before at Johnson’s mother-in-law’s to settle, but that 
there was no such meeting. 

Three witnesses were examined for the plaintiff, who proved 
his general character to be good. 

The court charged the jury that, as the magistrate had dis- 
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missed the warrant on which the plaintiff had been arrested, it 
was incumbent on the defendant to show that he had probable 
eause for suing out the said warrant. And the court further 
charged the jury that, taking all the facts to be true, as proved, 
they did not create such a probability of the plaintiff’s guilt as 
ought to induce an ordinarily prudent man, properly guarding 
the rights of others, to sue out a warrant; and, therefore, the 
only question for them was what amount of damages the plain- 
tiff was entitled to recover, and that was a question solely for 
them, having a proper regard to all the circumstances of the 
case. 

The jury found a verdict for the plaintiff, and the defendant 
obtained a rule, ete., which was discharged. Judgment was ren- 
dered, and the defendant appealed. 


H. G. Reade and Kerr for plaintiff. 
Norwood for defendant. 


Prarson, J. His Honor charged, “that, taking all the facts 
to be true, as proved,” there was no probable cause. We think 
there was not only probable cause, but strong proof of guilt. 
The defendant’s monéy was stolen; no one had a chance to steal 
it but the plaintiff. The plaintiff knew that the defend- 
ant had money; insisted on sleeping with him, instead (291) 
of going to his own room; left town the next morning 
before day, under suspicious circumstances; and, when told of 
the charge, instead of hastening to the plaintiff to make expla- 
nations, takes care to go to his sister’s before he 1s arrested. 

We suppose his Honor did not give the defendant the benefit 
of his oath before the justice of the peace, as evidence for him; 
and, of course, did not think there was any evidence that the 
money had been stolen. This may account for the conclusion 
that there was no probable cause. But it is well settled that in 
actions of this kind the oath of the defendant 1s evidence for 
him. Moody v. Pender, 3 N. C., 29; Swaim v. Stafford, 25 
N. C., 298. The good sense of the rule cannot be doubted, for, 
in many cases, the facts which make out probable cause are 
known to the prosecutor only, and to exclude his oath in rela- 
tion to them would be to hand him over to the mercy of the 
person charged, whenever there happened not to be a convic- 
tion; and all who escaped the whipping-post would turn around 
and bring an action for malicious prosecution. 

In deciding the question of probable cause the fact sworn to 
by the brother-in-law of the plaintiff, that he went to the sale 
to surrender himself, and the fact of his having only seventy- 
five cents when arrested, and his good general character, which, 
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it was proven, was known to the defendant at the time he took 
out the State’s warrant, ought not to have been taken into con- 
sideration by his Honor. The defendant is only to be fixed 
with a want of probable cause by what he knows when he com- 
mences the prosecution; although he is allowed to protect him- 
self by any facts, which he is able afterwards to prove, which 
show the plaintiff to be guilty, or which tend to show it. This 
is fully discussed in Bell v. Pearcy, 27 NX. C., 84. 
(292) His Honor also erred in telling the jury, “that the 
only question for them was the amount of damages.” 

The gist of the action is the want of probable cause, and 
malice. 

The dismissal of the State’s warrant raised a presumption of 
the want of probable cause, but it did not also raise a presump- 
tion of malice; for the question of malice was not inquired of 
by the justice of the peace. His investigation was confined to 
the inquiry as to the existence of probable cause. How could 
his decision affect the question of malice? 

Malice may, in some cases, be inferred from the want of 
probable cause, but the law makes no such presumption. It is 
a mere inference of fact, which the jury may or may not make; 
and it should have been left to them, in addition to the question 
of damage. 

Prr CurraM. Judgment set aside, and venire de novo. 


Cited: Thurber v. Loan Assn., 118 N. C., 181; McGowan v. 
McGowan, 122 N. C., 148; Jones v. R. R., 181 N. C., 187; 
Kelly v. Traction Co., 182 N. C., 8738; Cogdell v. BR. #., 7b., 
854; Stanford v. Grocery Co., 143 N. C., 425. 


JAMES WATTERS to tTrre use oF ABSALOM ROE v. WILLIAM 
E. SMAW. 


A bond was given to A. B. for the rent of a house and lot. and in the 
same instrument was the following stipulation: “and the said 
A. B. is te put the house in order and put up the fences.” efe. 
The lessee entered upon and enjoyed the premises during the 
time: Held, that the covenant to repair was not a precedent con- 
dition. and that A. B. was entitled to recover the rent, without 
showing that he had made any repairs. 


Appgeat from the Superior Court of Law of Bratrort, at 
Spring Term, 1849, Alanly, J., presiding. 
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The action is in debt, upon a sealed instrument, which (293) 
is as follows: “On or before 1 January, 1843, we prom- 
ise to pay James Watters, or order, the sum of $60 for the rent 
of a house and lot, and the said Watters is to put the house in 
order and put up the fences,” etc. The defendant Smaw went 
into possession of the premises and enjoyed the use of them 
during the term of his lease. No evidence was offered by the 
defendants on the trial, but 1 was insisted by them that the 
covenant to repair was a precedent condition, and that the plain- 
tiff could not recover on the bond without showing a perform- 
ance on his part. The presiding judge ruled to the contrary ; 
and on his instructions the jury gave the plaintiff a verdict, 
and the defendant appealed. 


No counsel for plaintiff. 
Rodman and Biggs for defendant. 


Nasu, J. In the construction of covenants, courts of justice 
are tied down to no precise and technical rules. The object is 
to ascertain the sense and meaning of the parties. To arrive 
at a just conclusion, the nature of the transaction and the in- 
strument itself must form the guides. Nor is it material in 
what order the covenants to be performed by the several parties 
appear in the instrument; the court will, if necessary, trans- 
pose, to arrive at the true sense. The whole instrument must 
be consulted. Governed by these principles, it is not difficult 
to see what the parties did mean in this case. The object of 
the plaintiff was to rent out his house and lot, and that of the 
defendant Smaw to secure its use and occupation. Both these 
objects were attained by the contract. The lessee was put in 
possession of the premises and enjoyed them during the time 
specified; and the lessor was secured of his rent by the bond, 
by which the defendants agreed to pay the sum sued for 
on a fixed and certain day. In the same instrument it is (294) 
stipulated that the lessor shall repair. No words of con- 
dition are annexed, nor is the amount of repairs, or the time 
within which they are to be made, specified. These covenants 
are manifestly independent of each other, and mutual, and are 
not conditions precedent. The parties did not so mean, nor did 
they so intend. What was the amount of repairs required, or 
whether any was necessary, nowhere appears in the case, ex- 
cept in the covenant to repair or put in order. If the de- 
fense made here was sustained, any part of the repairs, how- 
ever small, not made during the lease would defeat the action. 
The consequence would be that the defendant would have en- 
joyed the house and lot for the year he rented it and pay the 
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plaintiff nothing. This would be unjust, and ought not to be 
allowed, unless the agreement of the parties to that effect ap- 
peared clearly. The plaintiff has substantially performed that 
which he contracted to perform—put the defendant Smaw into 
possession of the house and lot; and the lessee has gotten sub- 
stantially that which he contracted for; and any special injury 
he may have sustained by the nonperformance by the plaintiff 
of the covenant to repair may be compensated to him in dam- 
ages, and he cannot, in a sult to recover the rent, plead the 
covenant as a condition precedent. Boon v. Hyre, 1 Henry 
Blackstone, 173; Campbell v. Jones, 6 Term, 570; Fothergill 
v. Walton, 8 Taunt., 573. We concur with his Honor in the 
opinion expressed below. 
Per Curiam. Judgment affirmed. 


(295) 
ORVILLE ANDERSON vy. JAMES W. DOAK. 


1. Where a contract is made in another State. if is to be governed by 
the laws of that State. and not by those of North Carolina. 

2. Where A conveys property by a deed of trust for the payment of 
debts. and the debts are unsatisfied. the property is not subject 
to an attachment against A. 


AppraL from the Superior Court of Law of Guitrorp, at Fall 
Term, 1849, Scttle, J., presiding. 

This was an action of trover brought by the plaintiff to re 
cover the value of a negro man by the name of Harper. 

The parties agreed upon the following statement of facts, 
and submitted them to the court: Prior to December, 1841, one 
Stafford Weatherly lived in the county of Guilford in this © 
State, and owned the slave in controversy, with other property. 
In December, 1841, the said Weatherly moved from this State 
to the county of Carroll in the State of Virginia, and took the 
slave Harper with him, having previously contracted debts in 
this State which were unpaid at the time of his removal. The 
said Weatherly settled in Hillsville, Carroll County, where he 
contracted several debts; and, in order to secure the debts he 
had contracted, he executed a deed of trust, bearing date 19 
July, 1845, to the plaintiff in this action, in which he conveyed, 
among other property, the slave in controversy. The deed of 
trust had no subscribing witness to it, but was duly acknowl- 

edged on the day of its execution before the Clerk of 
(296) Carroll County Court in Virginia, in his office, and duly 
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recorded. Several of the bonds secured in the trust had not 
arrived at maturity at the time of executing the trust, under 
which it was provided that the trustee should act when the bonds 
fell due, if not paid off. The slave Harper remained with and 
in the possession of Weatherly until about 1 May, 1846, when 
he committed some alleged offense and ran away fr om Carroll 
County in Virginia, and returned to the county of Guilford in 
this State, where the defendant, who was then sheriff of the 
county of Guilford, seized the said slave and took him into 
possession, by virtue of an attachment issued in favor of Samuel 
McLintock against the said Stafford Weatherly, on 1 May, 1846, 
which attachment was founded on a debt contracted by said 
Weatherly previous to December, 1842, the time that the said 
Weatherly moved from the State. At the time the slave ran 
away from Virginia some of the debts secured under the trust 
had not fallen due. It is proven and admitted that, by the laws 
of Virginia, a subscribing witness to a bill of sale or deed con- 
veying slaves is not necessary, and that the proof and registra- 
tion of the trust deed are done agreeably to the laws of Vir- 
ginia. It is further admitted that the debts secured under the 
trust are bona fide debts, and that the trust was honestly made. 
Tt is also admitted that the debt due Samuel Mclintock, on 
which the attachment issued, was an honest, bona fide debt. Lf 
upon this statement of facts the court shall be of opinion with 
the plaintiff, judgment is to be entered against the defendant 
for the sum of $530, with costs of suit; but if the court shall 
be of opinion with the defendant, a nonsuit is to be entered. 

Upon this case agreed it was considered by the court that the 
plaintiff have judgment against the defendant for the sum of — 
$530 and his costs of suit. From this judgment the defendant 
appealed. 


Morehead and Kerr for plaintiff. (297) 
No counsel for defendant. 


Nasu, J. We see no reason to disturb the judgment below. 
At this time the defendant took possession of the slave, Harper, 
under the attachment; Stafford Weatherly had no interest in 
him which was liable to the process. When he removed from 
this State to Virginia, he took Harper with him, and, having 
contracted debts there, he conveyed him to a trustee to secure 
them. It is admitted in the case agreed that the debts so 
secured were honestly due, and that several of them had not 
arrived at maturity; and it is further agreed that the convey- 
ance to the trustee was in good faith, and, by the laws of Vir- 
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ginia, a subscribing witness to a bill of sale or deed conveying 
slaves is not necessary; and that the proof and registration of 
the deed of trust are according to the laws of that State. If 
so, the legal title was in the trustee; the contract being made in 
Virginia is to be governed by the laws of that State, and not by 
those of North Carolina. Davis v. Coleman, 29 N. C., 424, 
where it was decided that, where a contract for a loan of money 
was made in Georgia, a note executed in this State to carry it 
into execution, reserving interest according to the laws of Geor- 
gia, was not usurious, if made in good faith. The legal estate 
being in the trustee, and many of the debts for which it was 
made being still outstanding, Weatherly had no such interest as 
was liable to attachment. Parkerson v. Massey, 27 N. C., 192; 
Pool v. Glover, 24 N. C., 120; Coffield v. Collins, 26 N. C., 486. 

There is no error in the judgment below. 

Per Curiam. Judgment affirmed. 


Cited: Drewry v. Phillips, 44 N. C., 85; Satterthwaite v. 
Daughtry, 1b., 317; Taylor v. Sharp, 108 N. C., 381; Hornthal 
v. Burwell, 109 N. C., 17, 18; Cannady v. BR. R., 143 N. C., 443. 


(298) 
WILLIAM MILLS v. JAMES L. CARPENTER. 


1. After pleading in chief, it is too late for the defendant to take ex- 
ception to the writ. 


2. In an action of assault and battery, when the defendant offered 
evidence to show that he was not actuated by malice in making 
the assault, it is competent for the plaintiff, in reply, to prove 
that the defendant, since the commencement of this action, had 
proposed to fight him, though this proof could not have been 
offered in chief. 


Appeat from the Superior Court of Law of Sranty, at Fall 
Term, 1849, Dick, J., presiding. 

This was an action of trespass for an assault and battery, 
committed by the defendant on the plaintiff, to which the de- 
fendant pleaded the general issue. The plaintiff proved that 
the defendant and his son and a number of other persons were 
assembled at a sale. The son of the defendant became intoxi- 
cated, and made an attack on several persons, and behaved so 
badly that a justice of the peace, present, ordered a constable 
to take the defendant’s son into custody. The constable sum- 
moned the plaintiff, with other persons, to aid him in taking the 
son of the defendant into custody. The son of the defendant 
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was taken into custody by the officer, the plaintiff and others, 
and while the plaintiff was holding the son of the defendant, in 
obedience to the order of the constable, the defendant struck the 
plaintiff with a large stone in the face, inflicting a wound and 
injuring the plaintiff’s eye. 

The defendant’s counsel, on the cross-examination of (299) 
the plaintiff’s witnesses, endeavored to show that the con- 
duct of the defendant arose from momentary excitement, and 
not from malice or ill-will of the defendant towards the plain- 
tiff. The plaintiff then proposed to prove that, after the com- 
mencement of this suit, the defendant met the plaintiff at the 
courthouse and offered to fight the plaintiff, which the plaintiff 
declined. The defendant’s counsel objected to the evidence, but 
the court admitted it. The defendant’s counsel then moved to 
nonsuit the plaintiff because there was an error in one of the 
dates of the original writ. The court overruled the objection. 
The jury returned a verdict for the plaintiff. The defendant 
moved for a new trial, which was refused. He then prayed for 
and obtained an appeal to the Supreme Court. 


No counsel for plaintiff. 
Strange for defendant. 


Nasu, J. This is an action of trespass for an assault and 
battery, to which the defendant pleaded the general issue. After 
the jury were charged with the cause and the evidence closed, 
the defendant moved the court to nonsuit the plaintiff “because 
there was an error in one of the dates of the original writ.” 
The court refused the motion, and very correctly. After plead- 
ing in chief, the defendant came too late to make the objection. 

The plaintiff, on the trial, having produced evidence to 
prove the assault and battery, the defendant’s counsel, on (300) 
his cross-examination of the witnesses, endeavored to 
show that the conduct of the defendant arose from momentary 
excitement, and not from malice or ill-will towards the plain- 
tiff. The plaintiff then proposed to prove that, after the com- 
mencement of this suit, the defendant met him at the courthouse 
and offered to fight him. This evidence was objected to by the 
defendant’s counsel, but was admitted by the court. We agree 
with his Honor in its competence. 

It is a prominent rule of evidence that testimony shall be 
confined to the issue, and be material and relevant to it, and 
the court will carefully, as far as they can, guard the jury from 
hearing evidence that is not relevant, as tending to withdraw 
their attention from the proper inquiry before them. ‘'he rule 
is often of difficult application—the relevancy or irrelevancy of 
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the testimony sometimes depending on something to be proved 
at a future stage of the trial. In such case, if such evidence 
has been inadvertently admitted, the correction is with the 
judge, who ought to direct the jury to throw it aside in making 
up their verdict; and, if he has reason to believe that they have 
been influenced by it, to grant a new trial. But testimony 
which is irrelevant in chief may be rendered relevant by the 
course pursued by the opposite party. Thus a party cannot 
sustain his witness by showing that he has at other times made 
the same statement, until his testimony has been attacked. S. 
v. George, 30 N. C., 828. So, on an indictment for larceny, the 
State cannot give evidence that the character of the defendant 
is bad, until he has opened the door to the investigation by offer- 
ing evidence of his good character. In both these cases the evi- 
dence may be rendered competent, as well by a cross-examination 
as by introducing other witnesses. In the present case the’ 
plaintiff seeks to recover damages for an assault and battery 
committed on him by the defendant. As a general rule, 
(301) he has a right to expect and receive from the j jury a fair 
compensation for the injury really sustained. But he is 
not restricted to this measure, but, in addition to it, the jury 
may give him what are called exemplary damages by way of 
punishment of the defendant, when it appears that the latter 
was actuated by malice. Causee v. Anders, 20 N. C., 388. 
The existence of malice on the part of the defendant, at the 
time the trespass was committed, was a legitimate subject of 
inquirv by the jury, and necessarily entered into a proper dis- 
charge of their duties. It may be shown in different wavs: 
thus, on indictments for murder, when malice is an essential 
ingredient 3 in constituting the crime, previous threats is a com- 
mon and familiar mode of showing it. So, in assault and bat- 
tery, Sledge v. Pope, 3 N. C., 402. The evidence objected to 
here was of an offer to fight the plaintiff after the battery for 
which the action was brought, and after its institution. This, 
as evidence in chief, was not admissible, but was rendered so by 
the course pursued by the defendant. It was a fact the party 
had a right to lay before the jury, in reply to the defendant's 
evidence that he had no malice against the plaintiff. This con- 
stitutes the difference between this case and that of Green v. 
Cawthorn, 15 N. C., 409. There the rejected testimony was 
offered in chief. 
We see no error committed by the presiding judge. 
Per CurtaM. Judement affirmed. 


Cited: Butts v. Screws, 95 N. C., 219. 
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. ELISHA WADE vy. JOAB HIATT. 
Under the act of 1840, ch. 28, the possession by a fraudulent donee 
cannot operate as notice of the conveyance to him of any land 
but such tract or parcels of tracts as may be occupied by him at 
the time of the second purchase; and especially it cannot so op- 
erate as to any parcels continuing in the possession of the donor. 


AppraL from the Superior Court of Law of Rocxincuam, at 
Fall Term, 1849, Settle, J., presiding. 

This is an action of trover for a quantity of Indian corn, 
which was tried on the general issue. One Adam Sharp owned 
a tract of land in fee, on which he had resided for forty years, 
and in 1843 he made a voluntary conveyance of it to the de 
fendant. Under it the defendant took possession of a mill, a 
dwelling-house, and some fields situate on one end of the tract, 
and he oceupied them as his own up to 25 May, 1845, and after- 
wards. Notwithstanding the deed made by Sharp, he con- 
tinued to reside on the other end of the tract in the houses in 
which he had before lived, and to cultivate certain fields there- 
on; and in 1845 he planted a crop of corn in one of the fields 
thus occupied by him, and cultivated it up to 25 May, when he 
leased the premises, then in his occupation, to the plaintiff for 
the residue of the year; and the plaintiff entered and finished 
the cultivation of the crop. When the corn became ripe in 
autumn, the defendant went to the field and gathered it and 
converted it to his own use. 

On the part of the plaintiff it was insisted that the deed from 
Sharp to the defendant was fraudulent and void as against 
the plaintiff, he being a subsequent lessee and purchaser (303) 
for full value and without notice of the deed. There- 
upon the counsel for the defendant moved the court to instruct 
the jury that, if they believed the defendant, at the time of the 
lease or sale to the plaintiff, was in possession of parts of the 
land conveyed to him by Sharp, such possession was in law 
notice to the plaintiff of the said conveyance, as well in respect 
of those parts of the land so occupied by Sharp and by him 
leased to the plaintiff as in respect of the parts of 1t so occupied 
by the defendant himself. The court refused the instruction, 
and there were a verdict and judgment for the plaintiff; and 
the defendant appealed. 


Morehead and Kerr for plaintiff. 
Tredell for defendant. 


Rurriy, C. J. The question arises upon the act of 1840, 
ch. 28. It enacts that no person shall be taken to be a pur- 
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chaser within the act of 1715 unless he purchase without notice 
of the conveyance by him alleged to be fraudulent; and that 
possession taken or held by or for the person claiming under 
such conveyance shall be deemed notice in law of the same. We 
think it clear'that the possession here spoken of is not a pos- 
session continued by the fraudulent donor, but is that of the 
donee himself or his tenant, taken under the conveyance, and 
that such possession of the donee or for him amounts to notice 
In respect only of those tracts or parcels to which that posses- 
sion extends, and cannot affect a person who buys a parcel 
which is not, at the time of his purchase, in the possession of 
the fraudulent donee. The protection given by the statute to 
a prior conveyance, though covinous, is not founded on its own 
merits; for, then, it ought to be held good against every one. 
But it is founded on the bad faith of a person who subsequently 

buys land which he knows at the time his vendor had 
(804) before conveyed to another. We need not consider now 

what evidence will in general establish such a knowledge 
of the previous conveyance as will make it an act of bad faith 
to make the purchase. It would seem, indeed, that a suspicion 
of notice would not suffice for that purpose, though it might 
be a strong suspicion. For, as far as notice of the previous 
conveyance per se affects the subsequent purchaser, it is assumed 
that he was a purchaser for full value, and that the first trans- 
action was fraudulent; and in such a case it would appear but 
reasonable to require plain proof of the second purchaser’s 
knowledge of the former deed, as in other cases of a guilty scz- 
enter. But this statute makes the possession of the fraudulent 
donee notice to a subsequent purchaser. It is not merely evi- 
dence, but in itself is notice. As such it is relied on by itself, 
on the part of the defendant. The questions, then, are: of 
what fact is possession notice? and of what must there be a 
possession by the donee to constitute the notice? The statute 
upon its face answers, that the thing to which the notice refers 
is the previous conveyance for the land the person is about to 
buy. Very clearly, too, the possession, to which the act imparts 
the character of notice to the person in treaty for the land, must 
be the possession of the land which is the subject of the treaty. 
A possession of that kind only can tend to inform one in treaty 
for a particular parcel of land, that another person claims or 
has a conveyance for it. Jf a fraudulent deed be made for two 
tracts of land, possession taken of one of them bv the donee 
conveys to the world no intimation that the conveyance covers 
the other. The statute means, as far as possession is made 
per se notice, that, at the time of the second purchase, there 
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shall be an actual possession and occupation by the donee or by 
his tenant, other than the donor. It is true, the donor who 
remains in possession 1s in under the donee, and in some 

sense may be said to hold for the donee. But as consti- (305) 
tuting notice to the world of the deed from the one to 

the other, the possession of the donor after the deed is not the 
possession of the donee im the sense of the statute. As far as 
possession of land is evidence of title, the continuing possession 
of the donor imports that he has not conveyed to another, and 
to allow a contrary inference would often be actually deceptive. 
Besides, the terms of the act, “taken” and “held,” imply a 
change in the apparent possession—that of the donor ceasing 
and a new visible one by the donee succeeding it. Therefore 
the possession by a fraudulent donee cannot operate as notice 
of the conveyance to him of any land but such tracts or parcels 
of tracts as may be occupied by or for him at the time of the 
second purchase, and especially if cannot so operate as to any 
parcels continuing in the possession of the donor. From the 
possession by the defendant of the mill and field and his dwell- 
ing-houses, the plaintiff might infer that Sharp had conveyed 
those parts to the defendants. But, on the other hand, Sharp 
had been in possession of the other parts of the tract for forty 
years, and still continued to occupy and cultivate those parts up 
to the time the plaintiff took his lease for them, and it is 1mpos- 
sible the plaintiff could infer from such oceupation by Sharp 
that he had conveyed those parcels to the defendant, and then 
had no right to lease to the plaintiff; and the statute could not 
mean that he should so infer. In such a case the possession of 
the donee must be his actual possession of the land or a part 
of the land which is covered both by the conveyance to him and 
that to the second purchaser, and, as to such parcels as are stall 
occupied by the donor, there 1s nothing to give notice. Upon 
any other construction the statute would work frauds, instead 
of suppressing them. 

Per Curiam. Judgment affirmed. 


(306) 


WILLIAM A. HAMLIN v. DANIEL McNIEDL kT at. 


Where an action is against two, the entering of a nolle prosequt 
against one does not discharge the bail of the other. 


Appreat from the Superior Court of Law of CHarimam, at 
Fall Term, 1849, Settle, J., presiding. 
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The case is: A writ issued from the office of the Clerk of 
Chatham Superior Court, at the instance of the plaintiff, against 
James A. MeNiel and Daniel McNiel, in covenant upon a sealed 
instrument. It was duly executed and a bail bond taken, with 
John McNiel and Henry Arnold, the defendants, as bail. One 
bond only was executed. On the return of the writ the plain- 
tiff caused a nolle prosequt to be entered as to Daniel McNiel, 
and prosecuted his suit to judgment against James A. MecNiel. 
The judgment not being paid, this scz. fa. issued to subject the 
defendants as bail. The question sent here arises on the second 
plea of the defendants, which is that “the bail are discharged 
by the amendment of the original writ, by which a nolle prose- 
gut was entered as to Daniel McNiel, one of the original de- 
fendants.” 

Judgment was rendered for the defendants, and the plaintiff 
appealed. 


W. H. Haywood for plaintiff. 
Kelly and D. Reid for defendants. 


Nasu, J. The whole ground assumed in the plea is covered 
by Bradhurst v. Pearson, ante, 55. There, as in this 
(307) case, the original action was against two defendants upon 
a contract. The plaintiff suffered a nonsuit as to one 
and obtained judgment against the other. Upon sct. fa. to sub- 
ject the bail, the same defense was attempted as here, but unsuc- 
cessfully. It is very certain that any alteration of a writ which 
changes the nature of the action, as from trespass to case, or 
otherwise, will discharge the bail. Here, the nature of the 
action was not altered; after the nol. pros. against Daniel Mc- 
Niel it still continued an action of covenant. The bail of James 
A. MeNiel were not discharged, and are liable as such. 

The jury found the facts upon this plea specially, and it was 
agreed by the parties that the court should pronounce such judg- 
ment upon them as was agreeable to law. The presiding judge, 
being of opinion that the bail was discharged by the nol. pros., 
pronounced judgment for them. In this judgment there is 
error; and it is, therefore, reversed, and judgment given for the 
plaintiff. 

Per Curtam. Judgment for the plaintiff. 
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JOHN BLACK v. SOLOMON EASON. 


A conveyed to B a tract of land. ‘together with the horses, cattle, etc., 
and all crops on the ground,” in trust to sell for the payment of 
debts. At the date of the deed there was a corn crop on the 
ground, but it was afterwards destroyed by a frost. and a new 
crop was pianted by A, who had been permitted to remain in pos- 
session. © afterwards seized this new crop and converted it to 
his own use: Held, that B was entitled to recover the value of 
this crop from C in an action of trover. 


Apprat from the Superior Court of Law of Pasquorank, at 
Fall Term, 1849, Bazley, J., presiding. 

One Lamb, by deed dated 22 March, 1846, conveyed to the 
plaintiff a tract of land, “together with the horses, cattle, ete.,” 
and “all crops on the ground,” in trust to sell and pay the debts 
enumerated, unless otherwise paid before 2 January, 1847. 

At the date of the deed there was a corn crop in the ground, 
but on 10 April a severe frost destroyed the crop then growing. 
Lamb was permitted by the plaintiff to remain on the land, 
plough the ground, plant the crop a second time, and cultivate. 
The crop amounted to forty barrels, which were converted by 
the defendant, and this action is brought for the value. 

His Honor was of the opinion that the plaintiff was not enti- 
tled to recover, and a nonsuit having been entered, the plaintiff 
appealed. 


A. Moore for plaintiff. 
No counsel for defendant. 


Pearson, J. We have arrived at a different conclu- (309) 
sion. The intention, obviously, was to pass to the plain- 
tiff the crop of corn which might be made on the ground in 
1846; and it could be urged with some force that the words of 
the deed are broad enough to include the crop which was made, 
although it was not literally the crop on the ground when the 
deed was executed. 

But admitting that, by an unforeseen event, the thing con- 
veyed was destroyed, and that the second crop is not embraced 
by the words of the deed, it is clear that the title to this second 
crop was in the plaintiff, The land was his, and so were the 
farming utensils and horses. Lamb was permitted to remain 
on the land and cultivate the new crop, not for himself, as a 
lessee, but for the plaintiff, as his agent or servant; the con- 
sideration being that this substituted crop was to be applied to 
the payment of debts in the same way that the first crop and 
other property were to be. 
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So, although it may be that the crop did not pass by the words 
of the deed, it became the property of the plaintiff, because it 
was made for him and upon his land. This result follows neces- 
sarily from the relation of the parties. An under standing that 
Lamb was to make the new crop for the plaintiff, in the place 
of the crop destroyed, is as plainly to be implied as if it had 
been expressed in so many words. 

There must be a venire de novo. 

Per Ccurram. Judgment accordingly. 


(310) 


WASTTINGPON POOL anp WIFE ET AL. vy. SAMUEL JDDAVIS. 
ADMINISTRATOR. ETC. 


Where personal property is left to one for life, remainder to others, 
and, after the death of the tenant for life. it comes to the posses- 
sion of the administrator of such tenant. those entitled in remain- 
der cannot sue the administrator by petition in a court of law, 
under the statute. Rev. St.. ch. 64, sec. 5, but must proceed in 
equity + because no such fiduciary relation as that contemplated 
hy the statute exists between the parties. 


AppEat from the Superior Court of Law of Pasqvotanyk, at 
Fall Term, 1849, Bailey, J., presiding. 

This was a petition filed in the Superior Court of Law of 
Pasquotank County, at the Fall Term, 1849. The petitioners 
alleged that one Sylvanus Clark died about 1837, leaving a 
last will and testament, a copy of which is appended to the 
petition; that Lurana Clark, named in the said will, is dead, 
leaving no issue; that the executor sold the land directed in the 
said will to be sold, hired out the negroes, and sold the chattels ; 
and that, after the payment of the debts, the executor paid over 
to the guardian of the said Lurana the surplus arising from the 
sale of the said land and chattels and the hire of the negroes, 
and that the same, after the death of the said Lurana, has been 
paid over by the guardian to the defendant Samuel S. Davis, 
who has been duly appointed administrator of the said Lurana; 
that the petitioners are the heirs at law of William C. Donald, 
mentioned in the said will, and claim, as legatees in remainder, 

to be entitled to all the said surplus arising from the 
(811) sales of the land and chattels and the hires of the negroes, 

and pray that the said Samuel 8. Davis, administrator as 
aforesaid, may be decreed to pay them such surplus. 

The defendant Samuel S. Davis admits the death of Svlva- 
nus Clark; that he made a last will and testament as referred 
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to in the petition, which was duly proved; that the said Lurana 
died, leaving no issue; that he administered on her estate, and 
that he has received from her guardian the amount stated in 
the petition, and that the petitioners are the heirs of William 
C. Donald, mentioned in the will. The defendant says that he 
is advised, and so insisis, that the petitioners are not entitled 
to anything under the said will but the proceeds of the chattels 
sold, and not to any part of the procceds of the land sold, ete. 

The following is a copy of the will of Sylvanus Clark, ap- 
pended to the petition: 

“T, Sylvanus Clark, etc., do make, publish and declare this 
my last will and testament. It is my will and desire that the 
tract of land, called “The Hendrick Taylor tract,” to be sold, 
and six head of cattle. Also, it is my will and desire that this 
money may be to pay my just debts, and the balance to the use 
of and benefit of my daughter, Lurana Clark. 

“Tt is also my will and desire that my daughter, Lurana 
Clark, shall have this tract of land whereon I now live; one- 
half of the crop of corn that 1s now growing to be sold for the 
use and benefit of my daughter, Lurana Clark. 

“JT also want my negro man Smith to be hired out for the 
use and benefit of my daughter, Lurana Clark. One feather 
bed and furniture to be sold, and all my chattel property, house- 
hold and kitchen furniture, and the money to the use and ben- 
efit of my daughter, Lurana Clark, to her and her heirs forever. 

“Or, if she die without any heirs, for the money to be equally 
divided amongst William ©. Donald’s heirs. 

“It is also my wish and desire that my wife, Mary (312) 
Clark, shall have the use of the land whereon I now hye, 
as long as she keeps my child, Lurana Clark.” Then follows 
the appointment of executors. 

Upon the hearing on the bill and answer, the court decided 
that the petitioners were only entitled to the proceeds of the 
chattels directed to be sold, and referred it to the clerk and 
master to inquire and report according to this decision of the 
court. 

From this interlocutory order, by leave of the court, the peti- 
tioners appealed. 


A. Moore for plaintiffs. 
Ehringhaus for defendant. 


Pearson, J. The will in question was made after the year 
1827, and it was properly admitted that the limitation over is 
not too remote. 

The matter controverted is, what part of fhe fund passes to 

229 


IN THE SUPREME COURT. [32 


a a aS we i i ge 


Poot 2v. DAVIS. 


the executory legatees under the words, “the money,” in the 
clause, “or if she dies without any heirs, for the money to be 
equally divided amongst William C. Donald’s heirs’ ? 

His Honor was of opinion that the executory legatees were 
entitled only to so much of the fund as was made by the sale 
of the property included in the clause: “One feather bed and 
furniture to be sold, and all my chattel property, household and 
kitchen furniture, and the money to the use and benefit of my 
daughter, Lurana Clark, to her and her heirs forever.” 

This construction was, no doubt, suggested by the fact that, 
as the will is written, this clause immediately precedes the clause 
containing the hmitations over. There is, however, a full stop, 
and a space of nearly a whole line between them; and, although 
it is difficult to determine what the intention is, where a will 

is so badly written and is so entirely without order and 
(813) connection as this onc, we are satisfied that the construc- 

tion adopted by his Honor is too narrow, and that the 
limitation over includes, not merely the small part of the fund 
arising from the sale of the property contained in the above- 
recited clause, but embraces the whole fund—“the money” aris- 
ing from the sale of all the property which the testator directs 
to be sold. 

After making ample provision for the favorite object of his 
bounty—his daughter—the testator attempts to make a dispo- 
sition of what he had given to her, in the event that she should 
die without ae In doing so, he uses the words, “the money.’ 
What money? That w hich he had given to her and her heirs. 
These words are broad enough to include the whole fund, viz 
the proceeds of the sale of the Taylor tract and six head of 
caitle, after payment of debts; the proceeds of the sale of one- 
half of the crop of corn, and the proceeds of the sale of the 
bed and furniture, and household and kitchen furniture. We 
can see no reason for restricting their meaning, but a very sound 
one for allowing them to embrace the whole fund; because it 1s 
unaccountable why the testator should dispose of a small frac- 
tion of the fund, by making a limitation over in the event of 
his daughter’s dying without heirs, and leave the larger part 
of it undisposed of, when the same reason existed for making a 
similar disposition of the whole. 

The words, “the money,” are not broad enough to inelude the 
tract of land on which the testator lived, nor the negro man 
Smith; for there is no direction to convert either this land or 
the slave into money. Hence, they do not pass by the limita- 
tion over, but belong to the heirs and personal representatives 
of Lurana Clark. 
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The decree in the court below is erroneous. 

This is a summary proceeding, by petition, under the “Act 
concerning filial portions, legacies and distributive shares 
of intestates’ estates.” Rev. St., ch. 64, sec. 5. The case (314) 
made up does not fall within the provisions of that act, 
and the proceeding must therefore be dismissed. The act was 
intended to provide a short and plain remedy (as was supposed) 
for certain cases. The words used are very general, but the rules 
of construction require that they should be restricted to cases 
in which there exists the relation between the parties contem- 
plated by the Legislature, as that of guardian and ward, exec- 
utors and administrators and creditors of the estate, or legatees 
and distributees. 

It has never been held that the act extends to the case of a 
debt merely, where the only relation is that of creditor and 
debtor, or to a case where an action ex delecto would lie, as if 
property be given to one for life with a limitation over, the 
executor assents, the first taker dies, and his personal repre- 
sentative detains or converts the property, the person entitled 
under the limitation must bring detinue or trover, and cannot 
proceed by petition. The contemplated relation does not exist. 

In the present case there is a trust fund arising from the sale 
of land and other property, which was given to Lurana Clark 
and her heirs, with a limitation over to the petitioners, if she 
died without heirs. The event has happened, and the adminis- 
trator of the first taker has the fund in his possession, and the 
petitioners seek to invest him with the character of a trustee for 
them, when no such fiduciary relation has ever been constituted. 

The legal title to the fund was vested in the executor, in trust 
for Lurana Clark, and upon a contingency in trust for the 
petitioners. Their remedy is in equity. The executor will be 
a necessary party to enable them to follow the fund in the hands 
of the administrator of the first taker, who has 1t in possession. 

Per Curiam. Ordered to be certified accordingly. 
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EDWARD C. CAVANESS, Qtr TAM, v. JOHN B. TROY. 


Where, upon an usurious contract, the lender receives from his debtor, 
in payment of the principal and the usurious interest, the note 
of a third person, he makes himself linble to the penalty for 
usury in the same manner as if he had received payment in 
money. 


APPEAL from the Superior Court of Law of Ranporrn, at 
Fall Term, 1849, Seétie, J., presiding. 
This was an action of debt for the recovery of the sum of 
$200, incurred by the defendant under the statute against usury. 
The plaintiff’s declaration charged that the defendant, on 9 
February, 1842, entered into a corrupt agreement with one John 
Hutson to advance to him, by way of Joan, the sum of $100, 
and the latter was to give him the sum of KO for the forbearance 
of payment on the same for one day; that, In pursuance of the 
agreement, a bond was executed by the said Hutson to the de- 
fendant for the sum of $105, bearing date 9 February, 1842; 
that, on 14 August, 1843, a credit of $14.50 was entered on said 
bond, and a note given by the said Hutson to the defendant for 
that sum, payable one day after date; that on .... March, 1844, 
a payment was made by said Hutson of the balance of said 
bond, being the sum of $103.40, principal and interest then 
due; and that the $14.50 was paid to the defendant by one 
Reuben Hendricks, on 20 ona 1846. 
(316) The plaintiff called the said Hutson as a witness on 
the trial, who proved the agreement, the loan, and the 
execution of the bond, as stated in the plaintiff’s declaration; 
that in August, 1843, the defendant was about to enforce the 
payment of the money by suit, and, in order to save costs to 
said witness, the interest was calculated up to the said 14 August, 
1843, and the note for $14.50 given, which ineluded the interest 
and $5 of the principal, and a credit for that sum entered on 
the original bend, which reduced the debt within the jurisdic- 
tion of a magistrate ; that a judgment was then taken against 
him before a magistrate for the balance due upon said bond, 
being the sum of $100, which he paid on .... March, 1844, 
with interest; that at the same time he paid the defendant 2300 
in part of the purchase money for a tract of Jand which he had 
previously purchased of him; that the defendant at the same 
time held es bond against him for the residue of the said 
purchase money for the sum of #100, which bond had some time 
to run before its maturity; that his equitable interest in said 
tract of land was subsequently sold under an execution at the 
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instance of one Horney, and purchased by the Randolph Manu- 
facturing Company for the sum of $175; that he then entered 
into an arrangement with the said company and the aforesaid 
Reuben Hendricks, whereby the said Ilendricks was to pay the 
said company the sum paid by 1t for the land, the two notes 
held by ae age one for $100 and the other for 
sum suficient to make him up the sum of $400. 

The said cee then being called as a witness, proved 
the agreement between himself, the aforesaid company, and the 
said Hutson, as stated in the testimony of the latter; that, in 
pursuance of this agreement, he went to the defendant and in- 
formed him of the arrangement that had been made be- 
tween himself, the said company, and the said Hutson, (317) 
and proposed to take up Hutson’s bonds and substitute 
his own in their place; that a caleulation was made by him of 
the interest due upon both his bonds against Hutson on 20 
January, 1846, which, together with the principal, amounted to 
the sum of $123.28, and he gave the defendant his own bond for 
the sum of $109.28, and paid him the balance in money, and 
took the said two bonds, to wit, the $100 bond and the $14.50 
bond, and the defendant made him a deed; that, in pursuance 
of his agreement with Hutson, he then carried the bonds, thus 
taken up, and surrendered them to him; that nothing was said, 
either by him or the defendant, at the time the money was paid, 
as to its application; that no payment on the bond given by him 
to the defendant for $109.28 was made until January, 1847, 
which was eight months after the issuing of the writ in this 
case, when the sum of $20 was paid; and that the balance still 
remained unpaid at the time of his examination. 

The defendant’s counsel insisted that, upon this evidence, if 
believed, the offense was not complete, for the reason that the 
defendant had not received the usurious interest; that, inas- 
much as the defendant held two bonds upon the said Hutson— 
one arising out of a lawful contract and the other ont of a con- 
tract forbidden by law—-and inasmuch as the payment was 
made upon the general account, and was not specifically appro- 
priated to either of the debts by either of the parties at the time 
of payment, the law would apply the payment to the debt upon 
the good consideration, and not to the one forbidden by law; 
that the payment made by Hendricks was thus appropriated 
pro tanto to the bond of $100; and that the other was included 
in the bond for $109.28, given by Hendricks, and not paid until 
after the commencement of this suit; and they requested his 
Honor so to instruct the jury. 

His Honor refused the instruction thus praved, and (318) 
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charged the jury that if they believed the evidence of Hut- 
son and Hendricks, the offense was complete when Hendricks 
made the aforesaid payment—substituted his own bond for Hut- 
son’s, and surrendered said bonds to him. 

The jury rendered a verdict against the defendant for the 
sum of $200. 

Rule upon the plaintiff to show cause why a new trial should 
not be granted for the refusal of his Honor to charge as prayed 
and for misdirection to the jury. Rule discharged, and new 
trial refused. Whereupon the defendant praved for and ob- 
tained an appeal to the Supreme Court. 


Tredell for plaintiff. 
No counsel for defendant. 


Pearson, J. The case presents this question: Upon a usu- 
rious lending, the creditor receives the note of a third person in 
payment of the money lent and the usurious interest; does the 
creditor thereby incur the penalty? We had supposed this 
question too well settled to admit of doubt. 

If a surety pays “money’s worth,” as bank notes, a horse at 
an agreed price, the note of a third person or the like, which is 
received by the creditor in payment, the action for money paid 
will lie. Brisendine v. Martin, 23 N. C., 287. 

If a constable receives goods or labor in satisfaction of the 
claim, a warrant may be brought against him and his sureties, 
under the act to recover money collected. It is not necessary 
that he should have received the actual money. JW o2lson v. Cof- 
field, 27 N. C., 518. 

In Stedman v. Bland, 26 N. C., 296, it is taken for granted 

that the reception of land at an agreed price would com- 
(319) plete the offense of usury. His Honor, Judge Nash, 

says: “It 1s not necessary that the usurious interest 
should have been received in money—if received in property, it 
is sufficient.” 

The law must be so; otherwise no payment would subject the 
usurer to the penalty, unless made in gold orsilver. Bank notes 
would not suffice; they are the notes of a corporation—not 
money. 

The same reasoning by which it is insisted that, where the 
note of a third person is received in payment the offense is not 
consummated until the creditor collects the note, will apply with 
equal force where a horse is received in payment; and it will 
follow that, in such case, the offense is not consummated until 
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the horse is sold and the creditor receives the money. And in 
the case of bank notes, the offense will not be consummated 
until the creditor collects the specie from the bank. 

The defendant, by his exception, attempted to put the case 
upon the fact that Hendricks paid $14 in money and gave his 
note for the residue, $109.28, and insisted that the usurious 
interest would be presumed to be included in the note—so, as he 
contended, was not paid when the note issued. 

His Honor very properly put the case upon the broad ground 
that, if no money had been paid, but a note of a third person 
was given for the whole amount and received in payment, the 
defendant had thereby incurred the penalty. 

Prr CurIAM. Judgment affirmed. 


(320) 
WILLIS LAMB v. HENRY P. GOODWIN ET at. 


Where one conveyed to a trustee, for the purpose of paying his debts, 
sil his interest in the goods in a certain store, his books, notes, 
necounts, ete, and the trustee sold the whole at public sale for a 
price upon which he fixed: Held, that the person who made the 
conveyance, being present at the sale and not objecting, was 
bound by it, at least at law, however irregular the sale may have 
been. 


ApvpraL from the Superior Court of Law of Perqutmans, at 
Fall Term, 1849, Bazley, J., presiding. 

On 22 April, 1846, the plaintiff, for the purpose of securing 
and paying certain debts, executed to one Black a deed, convey- 
ing several tracts of land, stock, farming utensils. ete., also all 
his stock in trade at Newby’s bridge, and Pine Grove, consist- 
ing of dry goods, groceries, etc., “likewise all the books, accounts, 
notes, bonds, judgments, and other evidences of debts due the 
said Willis Lam b, in trust, to sell the lands and other property 
herein conveyed, ‘at public auction for ready money, and con- 
vey the same by proper and sufficient assurances to the pur- 
chasers, and apply the money to the payment of said debts”’— 
the sale to be made at Newby’s bridge, after due advertisement. 

In January, 1847, at Newby’s bridge, Black offered, at public 
sale, all his right, title, interest and claim, and every evidence 
of debt in and upon the Pine Grove establishment, which he 
had by virtue of the deed of trust, except one account of 
$30, which one of the defendants afterwards paid him. (321) 
The plaintiff was standing by when the offer to sell was 
made, and said nothing. Black observed, he must have at least 
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$375. One Wilroy had that sum for the defendants, and it 
was knocked down to the defendants at that bid. The goods 
were at Pine Grove, two miles distant. On the Sth of February 
Black executed to the defendants a deed, conveying all his right 
and interest in the stock of goods at Pine Grove, and releasing 
to the defendants all the debts and demands against them, as- 
signed to him in and by virtue of the deed of trust, for the con- 
sideration of $375. 

On 1 April, 1846, the defendants signed the following instru- 
ment, not under seal: 

“Received, 1 April, 1846, of Willis Lamb, in goods and mer- 
chandise, to ‘the amount of &2,072, of w hich we are to sell and 
pay, as fast as sold and collected, with the addition of twelve 
cents on the dollar on all goods sold, and when all parties agree 
to close said business the said Willis Lamb is to take back all 
goods not disposed of, at the former cost.” 

The plaintiff also proved that he advanced other goods upon 
the same terms subsequent to the date of the written contract; 
and that, on 1 November, 1845, he advanced the greater part of 
the goods estimated in the written contract of April, 1846; that 
he made a demand upon the defendants; that they refused, and 
this action was commenced. This action is assumpsit. Pleas, 
general issue, payment, accord and satisfaction. 

The court charged that the plaintiff was entitled to recover, 
unless he assented to the sale made by Black to the defendants; 
but if he did assent, he was not entitled to recover, and his 
standing by and noe forbidding the sale was evidence of his 
assent, but not conclusive, and ‘that fact was submitted to the 
jury. To this part of the charge the plaintiff excepted. 


(322) No counsel for eae 
Heath and W. N. Hf. Smith for defendants. 


Pearson, J. The plaintiff has no right to complain of the 
instructions. It is true. the trustee took a short way of closing 
the “establishment” at Pine Grove. It is not usnal to sell goods 
that are not present; more unusual to sell them in one lot, and 
still more so to include in the same offer any balance due for 
the goods sold under a contract of agency, as to which no account 
had ‘been rendered, and the amount whereof was indefinite and 
unascertained. But stripped of the circumstance of its being 
done at public auction—which was a mere farce, for no one but 
the defendants could be expected to bid—the transaction is 
simply this: the trustee asks the bailees and agents, who have 
the goods in hand and are liable under the contract, what sum 
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in gross they will give for the goods and claim; they offer $375, 
which is accepted. This takes place in the presence of the 
plaintiff, who makes no objection. 

The cases of Bird v. Benton, 18 N. C., 179; Governor v, Free- 
man, 15 N. C., 474; West v. Tilghman, 31 N.C., 165, were cited. 
The principle involved in that class of cases has no application 
to this. There, the sale was made by a third person and the 
owner stood by; here, as to the goods, the sale was made by the 
legal owner, and as to the claim for goods sold, by the trustee 
and agent of the plaintiff, and the price was to be applied to 
the payment of his debts. 

A distinction ought to have been taken on trial between the 
goods and the claim for the goods sold. By the deed of trust, 
the goods vested in Black, as legal owner; such as were sold 
afterwards were sold for him, and such as remained on hand 
belonged to him. So, in respect to the goods, the plaintiff was 
not entitled to recover, independent of his assent, and his rem- 
edy, if any, was in equity, for a breach of trust and fraud be- 
tween the trustee and the defendants. 

The amount due for goods sold before the deed of trust (323) 
(we presume there was something due, although the case 
does not so state, but leaves 1t as a matter of inference) was a 
chose in action, and the legal title did not pass. The effect of 
the deed was to make Black the agent of the plaintiff, with 
power to receive or sue for the sum due, in the name of the 
plaintiff, to be applied, when collected, to the purposes of the 
trust. Black had authority to make a settlement, agree upon 
the balance, and give an acquittance. So that the defendants 
were under the necessity of relying upon the alleged assent of 
the plaintiff, only to show that he, having the legal title, and 
with full notice, “by his presence and silence eave his sanction 
to the unusual manner of closing the business : and that a sum 
in gross was received in satisfaction of the choses in action for 
and on his account, and by his authority. This, if true, sus- 
tained the plea of “accord and satisfaction.” 

It is not stated how much was due, but if it, together with the 
value of the goods, exceeded $375, the receipt of that sum by 
the plaintiff through his agent, the trustee, was a satisfaction. 

The case does not fall within the principle that a less sum 
received in payment cannot be a discharge of a greater sum, as 
held in Cumber v. Wayne, reported in Strange, and cited in 1 
Smith Leading Cases, 147; for the principle is confined to cases 
where the sum due is certain, and does not apply to a case like 
the present—an unliquidated demand of pecuniary damages, 
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depending upon the extent of the sales made by the defendants. 
Longridge v. Derrick, 5 B. and A., 111, zd., note 149. 

The plaintiff did not show a right to recover atlaw. Whether 
the circumstances under which the sale was made, and the fact 
that no account was rendered by the defendants, whose duty it 
was to keep an account, will entitle him to relief in equity, and 

the effect of the assent in that court, are questions about 
(324) which we are not now called on to give an opinion. 


Per CurtaM. Judgment affirmed. 


JOHN anpd ISAAC NULL To THE tsE oF JOB WORTH vy. WILLIAM 
II. MOORE ET At. 


1. The plaintiffs placed in the hands of one A a judgment to collect 
against B. Afterwards A paid the amount of the judgment to 
the plaintiffs, but at the sume time said he had received no part 
of the judgment from B, and the plaintiffs told him he might 
take the judgment and use it as his own: Held, that if this was . 
a payment by A without the authority of B, it was an officious 
payment by A, and coutd not protect B against a suit against 
him on the judgment, 

2. Held, secondly, that although the statement of A, which was intro- 
duced as evidence, was in writing, yet it was proper to leave it 
to the jury whether A paid the judgment as agent for BK, or 
whether the transaction was not a purchase by A from the plain- 
tiffs, 


AppeaL from the Superior Court of Law of Surry, at Fall 
Term, 1849, Caldwell, J., presiding. 

This is a suit on a justice’s judgment for about $35, and the 
controversy turned on the question whether it had been paid by 
one Wright, a deputy sheriff, or by him purchased. 

The plaintiff Isaac Null made the following statement, Im a 
communication addressed to J. W. Brower, one of the defend- 
ants, in August, 1849: 


(325)  Srr:—The note of hand I purchased of you, against 

Wilham H. Moore, was purchased, I think, in 1842, and 
according to your request I immediately placed it in the hands 
of Thomas B. Wright, deputy sheriff, for collection, some time, 
J think, in 1848. And the said Wright afterwards paid over 
said debt and interest to me and took up his receipt that he had 
given me for the collection of said debt, but never mentioned 
that he was paying said debt out of his own funds. I never 
traded or transferred to any person whatsoever, neither have I 


238 


N.C.) DECEMBER TERM, 1849. 


0 = 


ae vu. MOORE. 


ever authorized any person to collect said debt, since the said 
Thomas B. Wright paid me the same. The amount of the debt 
was between $30 and $40. It is the only note I ever bought 
of you'on William H. Moore, and as I have long since received 
the same, I have no claim or claims against you in any shape 


whatever. Isaac N. Neu. 
Teste: EK. BANNER. 


The said Wright’s deposition was taken, and he deposes as 
follows: 

Question by plaintiff’s agent: Did you, or did you not, have 
a judgment against the defendants in favor of John and Isaac 
Null in your hands for collection, for the sum of $35 or there- 
abouts? If so, state whether the defendants paid that judg- 
ment; or if they did not pay it off, what was done with said 
judgment. 

Answer: I had such a debt in my hands for collection, I 
think nearly about that amount, against the defendants, and in 
favor of John and Isaac Null, and on a settlement with Null 
I paid him off that judgment. I told him that I had received 
no money from the defendants on said debt. Null then told me 
that I could then take the judgment and use it as my own, and 
I then afterwards let Job Worth have it (the judgment), for 
which he paid me the full value, and neither of the defendants 
ever paid me anything on said judgment. 

Tos. B. Writ. 


The said deposition was taken on 4June, 1849. Upon (326) 
this testimony it was insisted for the plaintiffs that the 
said judgment had been purchased from the plaintiffs by Wright, 
and was not, therefore, extinguished. 

For the defendants it was insisted that, according to the state- 
ment made by the plaintiffs, and accor ding to the testimony of 
Wright, taken alone, it had been paid off by Wright, and not 
by him purchased. "And the court was moved by the defend- 
ants’ counsel to charge accordingly. The court declined so to 
charge, but told the jury that the statement made by the plain- 
tiffs proved a payment, but it was a question for them to decide 
whether the testimony of Wright proved a purchase or a pay- 
ment, 

The jury found for the plaintiffs; and a rule for a new trial 
being refused, the defendants appealed. 


Morehead for plaintiffs. 
Boyden for defendants. 
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Nasu, J. The case presents but one question for the deci- 
sion of this Court. Were the instructions asked for by the 
counsel of the defendants such as ought to have been given? 
If so, the presiding judge erred in refusing them, and there 
ought to be a venire de novo. It appears from the case that 
the plaintiffs were the owners of a promissory note executed by 
the defendants, and which they placed in the hands of Thomas 
B. Wright, deputy sheriff of the county, for collection. Judg- 
ment was taken upon it, and in a settlement between the plain- 
tiffs and Wright the amount due upon it was paid by the latter. 
Whether this latter transaction between the sheriff and the 
plaintiffs was a discharge of the Judgment or a sale to the 
former is the matter in contest. The action is upon the former 
judgment. On the part of the plaintiffs it was contended that 

Wright was a purchaser of the judgment, which, there- 
(327) fore, was not extinguished. By the defendants it was 

contended that the payment of the money by Wright was 
a discharge of it. A statement in writing was made by Isaac 
N. Null, one of the plaintiffs, in which, after acknowledging 
the payment by Wright, he says, ‘but (he) mentioned that he 
was paying the said debt out of his own funds. I never traded 
or transferred to any person whatever, neither have JT ever 
authorized any person to collect said debt since,” ete. The depo- 
sition of Thomas B. Wright was taken on behalf of the plain- 
tiffs. He states that, “on a settlement with Null T paid him 
off that judgment. I told him I had not received any money 
from the defendants on said debt. Null then told me I could 
take the Judgment and use it as my own, and I then let Job 
Worth have it, for which he paid me its full valuc, and neither 
of the defendants ever paid me anything on said judgment.” 
The defendants’ counsel asked the court to charge the jury that, 

“according to the statement made by the plaintiffs, and accord- 
ing to the testimony of Wright alone, the judgment had been 
paid off by Wright, and not purchased by him.” The court 
declined so to charge, but told the jury that “the statement 
made by the plaintiffs proved a payment, but it was a question 
for them to decide whether the testimony of Wright proved a 
purchase or a payment.” Of the first branch of the charge the 
defendants cannot complain; they got the full bencfit of what 
they asked on that point. His Honor could not give the im- 
structions as respected the deposition of Wright. According to 
that testimony, his payment of the money was an offictous one. 
As such, it afforded no protection to the defendants against the 
judgment. A plea of payment by a stranger is demurrable. 
Sherwood v. Collins, 14 N. C., 381. Wright was a stranger to 
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the judgment. Neither would such a payment have conferred 
upon him any legal interest in it or claim against the defendants 
for the money. But it is further contended by the de- 
fendants’ counsel that the testimony of Wright, being in (328) 
paper, the construction of it was a matter of law, and 

that it was error to leave it to the jury. Wright, in his depo- 
sition, does not swear, in so many words, that he had purchased 
‘the judgment, but he stated circumstances from which, if true, 
a reasonable presumption might be inferred that a sale to him 
did take place. In such case ‘it is not error in law for the court 
to submit the matter to the jury to be passed on by them, al- 
though it might think the jury would be well justified in not 
inferring the fact of a sale. Blackledge v. Clark, 24 N. C., 
394, The jury might, indeed, have refused to find a sale and 
purchase, but the circumstances detailed by Wright certainly 
tend to that conclusion. In the language of the Court in the 
ease last cited, “they raise some suspicion or presumption” that 
such was the fact. Wright was the agent of the Nulls to collect 
the money, and if at the time he paid the money he did not 
purchase the judgment, he knew, as before stated, he would be 
entirely in the power of the defendants, and it would be at their 
option to refund the money or not. The presumption is strong 
that he did intend to make them a present of the money. The 
presiding judge, therefore, committed no error in submitting to 
the jury the construction of his testimony. Nor does it make 
any difference that his testimony was in writing—the same rule 
would apply to it as if he had been examined before the Jury, 
and had used the same language. 

- Per Curiam. Judgment affirmed. 


(329) 
STATE To THE USE OF F. aNnD S, WARING v. N. B. WILROY ET AL 


1. The term of a constable does not expire upon the day of the term 
of the court correspending with that on which he had, the year 


before. qualified and given bond, but it expires at the instant 
when his successor qualifies and gives bond. 


2. The same censtruction must be given to the special provision for 
filling vacancies. 


Arvean from the Superior Court of Law of Pasquotang, at 
Spring Term, 1849, Afanly, J., presiding. 

This is an action upon the bond of Wilrov and the other 
defendants, taken in pursuance of the statute, for the perform- 
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ance by the former of the duties of constable for one vear. It 
is dated 9 March, 1844, which appears to have been Saturday, 
the last day of the term of Pasquotank County Court. The 
breach assigned is that the constable collected various claims 
put into his hands as constable, for collection, and refused to 
pay upon demand. The facts are that previous to the court at 
which the bond was given the claims in question were confided. 
to the officer for collection; Judgments were obtained in due 
time, and on 9 March, 1844, the day on which the bond in suit 
was given, the constable collected the several demands—one for 
$42.65, ate of $40 and interest from 1 January, 1840, and 
another of $17, andin April following another demand of $24.94. 

These several amounts were demanded of the constable 
(330) soon after the collection of the last-mentioned debt, and 

he failed to pay. 

Tt is also in evidence that the defendant Wilroy had been 
appointed constable at June Term, 1843, to fill a vacancy, and 
that the term of his office under that Hpponimient, viz., the 
residue of one year, expired in the early part of the week of 
March term, at which the bond declared on was given. The 
claims in question were put into the hands of the constable in 
the summer of 1843, and, it was admitted, might have been col- 
lected, with the exertion of proper di ligence, before the term of 
oflice, ‘then current, had expired. 

The counsel for the defendants was then going on to examine 
the testimony as to the time of the day on Saturday when the 
bond was given and the moneys collected, with a view to show 
that the collections were made before the bond was entered into. 

But the court arrested the examination, and instructed the 
yary that, however that might be, if the monevs were collected 
on the same day and were in his hands at the time of the de- 

mand in April, the refusal then to pay them over would be a 
breach of the bond entered into in March of that year, 

There was a verdict in pursuance of the instructions. 

Rule for a new trial for misdirection was discharged. Judg- 
ment, and appeal. 


Ehringhaus for plaintiff. 
fleath for defendants. 


Pearson, J. Whether the money was in the hands of the 
officer at the time of the demand, or not, is whollv immaterial, 
and there was no evidence in reference to it. His Honor must, 
therefore, be considered as putting the case upon the ground 
that the fraction of the day was not to be estimated, and 
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the plaintiff was entitled to recover if the money was (331) 
collected on the same day, although before the bond was 
executed. We do not yield our assent to this proposition. But 
as there is another ground of more general application upon 
which pur decision may be put, we think it proper to do so. 

By the act of 1833, Rev. St., ch. 24, constables are to be 
elected at any time within one month preceding the first County 
Court held in the several counties after the first day of Janu- 
ary in each and every year. ‘The person elected is to be re- 
turned and recommended to the court at that term, and the 
court is to qualify him to act as constable for one year there- 
after, bond with good security being first given. 

It was obviously the intention that the term of a constable 
should not end until that of his successor began, to avoid leav- 
ing a space between the two, when there would be no officer, 
and to prevent one term from running into the other, so as to 
have two officers at the same time. 

This might have been effected by fixing upon a certain day 
of the term when the office of one should end and that of the 
other begin. But it was anticipated that from many causes the 
person returned might not be able on that very day to give his 
bond; for this reason no day is fixed and he is allowed the whole 
term to qualify and give bond; the court, of course, having a 
right to require him to give the bond or admit his inability to 
do so, in time to appoint another in his stead. 

Such being the intention, 1t follows, upon a proper construc- 
tion of the act, that the term of a constable does not expire upon 
the day of the term of the court corresponding with that on 
which he had the year before qualified and given bond, but 1t 
expires at the instant when his successor qualifics and gives 
bond. So that, although the term is for one year, as a general 
expression, it may be a few days longer or shorter than 
the precise number of three hundred and sixty-five days (382) 
—exact precision was not called for. It is sufficient “if 
the two ends meet.” The Legislature thought it expedient to 
allow for a “little play,” in the language of mechanics. 

Assuming this to be the proper construction of the general 
provision, it will be readily seen that the same construction must 
be given to the special provision for fillmg vacancies. Sec- 
tion 6. 

The words, “who shall be qualified to act until the next elec- 
tion of constables, as above prescribed,” taken literally, will 
always leave a vacancy from the day of the election until the 
next term of the County Court, and thus the purpose of filling 
vacancies will be defeated to some extent in every instance. To 
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avoid this absurdity the word “election”? must not be taken in 
its strict sense—the act of choosing; but in a broad sense—the 
act of choosing and inducting into office; or, in the words of the 
second section, being returned and qualified as an officer. 

The first term of the defendant Wilroy did not expire on 
Tuesday of the County Court in 1844, but continued until the 
time on Saturday, when he was qualified and gave bond as a 
constable for another term, which commenced at that time. 

Whether the money collected on Saturday was received by 
Wilroy, while acting under the bond of 1843, or while acting 
under the bond of 1844, depends upon the fact of its being 
received before or after the last bond was executed. This fact 
is not ascertained by the verdict, and there must consequently 
be a venire de novo. 

PER OURIAM. Judgment set aside, and a venire de novo. 


Cited: Ferrand v. Burcham, 33 N. C., 4387; S. v. Lane, 35 
N. C., 256. 


(333) 


THE STATE to Tir usrE oF G. ELLIOTT. CHAIRMAN, ETC., V. 
J. Q. PERKINS, ADMINISTRATOR, ET AL. 


Although the chairman of the board of common schools may not have 
been appointed on the day prescribed by the statute, and although 
the bond he gives mav not have been directed by the County 
Court, yet if he accepts and acts under the appointment, he and 
his sureties are bound by the bond, as upon a common-law bond. 


Apres from the Superior Court of Law of Pasquotank, at 
Spring Term, 1849, Manly, J., presiding. 

This was an action of debt br ought by the plaintiff on a 
paper-writing, purporting to be a bond, given by Perkins, as 
chairman of the board of superintendents of common schools for 
the county of Pasquotank, to which Wiliam H. Davis was 
surety. The board of superintendents were regularly appointed 
by the County Court at September Term, 1846; and on Friday, 
9th of October following, they met in the clerk’s office of said 
county and appointed J. Q. Perkins their chairman, requiring 
him to enter into bond in the sum of $1,500, with William H. 
Davis as his surety: which is the paper- “writing now sued on, 
and which was filed with their clerk. It is admitted that Per- 
kins and Davis signed the instrument, and handed it to the 
clerk of the board. It does not appear on the minutes of the 
County Court that the court required the chairman to enter 
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into bond, or named the penalty of the bond. It 1s in evidence 
further from the clerk of the court that the court did not, in 
his hearing, require the chairman to give bond, nor did they 
instruct him to make any entry to that effect on the minute- 
docket. 

A reference was made in this case, and a balance of (334) 
$613.71 was reported as due from the defendant Perkins, 
as chairman. 

The defendants’ counsel resisted a judgment against the surety 
to the bond on the following grounds: First, that the appoint- 
ment of the chairman by the board was irregular, being made 
on Iriday, 9 October, when the act of 1844 and 1845, ch. 36, 
sec. 8, requires it to be made on the first Tuesday in October ; 
and, therefore, the surety is not responsible. Second, that as 
the County Court did not require the chairman of the board to 
give bond, and did not fix the penalty as required by act of 
1844 and 1845, ch. 36, sec. 25, the bond was irregularly taken, 
and was not, therefore, binding on the surety. 

These objections were overruled by his Honor, and judgment 
was taken for the amount found to be due by reference, $613.71. 
Rule upon the plaintiff to show cause why a new trial should 
not be granted. Rule die Petes: Defendants appealed to the 
Supreme Court. 


A. Moore and Heath for plaintiff. 
Ehringhaus for. defendants. 


Nasu, J. Every objection to the plaintiff’s recovery, raised 
in this ease, is answered by the Court in 8S. v. M cA Ipin, 26 
N. C., 148. It is there ruled that, although a bond executed by 
a public officer to the State for the discharge of public duties 
is not taken in the manner or by the persons appointed by the 
law to take it, yet it will be good as a voluntary bond and bind 
the sureties. That was an action upon a sherifi’s bond which 
was not taken according to the provisions of the statute. The 
objections here are that the appointment of the chairman by 
the board of superintendents was irregular, because it 
was made on Friday, 9 October; whereas, by the act of (335) 
1844, it is required to be made on the first Tuesday in 
October; and for the reason that the County Court of Pasquo- 
tank had not required the chairman of the board to give any 
bond in any sum whatever. Admit that, for these reasons, 
taken separately or conjointly, the bond given by the chairman 
was not in accordance with the requirements of the act, and, 
therefore, is irregular, and that the appointment was irregular, 
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still the intestate, Perkins, accepted the appointment and acted 
under it, and the other defendants enabled him to do so by 
becoming his sureties for the faithful discharge of his duties. 
The act never intended that the funds should pass into the 
hands of the board without some security for its due and proper 
disbursement. With this view the bond before us was taken. 
If the act had been entirelv silent as to the taking of any 
bond, still the one before us would be good as a common-law 
bond. To suffer this defense to prevail on either ground taken 
would be encouraging a fraud upon the State. The intestate, 
Perkins, acting under an author ity duly authorized to make 
the appointment, is de facto chairman of the board, a public 
officer, and as such gives a bond to the State, “that he will well 
and truly execute the office of chairman of the board of common 
schools, and faithfully discharge the trust reposed in him,” ete. 
One of the duties of his office or as a member of the board is to 
receive the money belonging to the board, and to disburse it 
according to law. This is public money, money belonging to 
the State, and by her appropriated in the county of Pasquo- 
tank to a purpose the most beneficial to its citizens, the diffusion 
of education through all conditions of the people. “We do not, 
then” (in the language of the Court in McAlpin’s case), “look 
back beyond the bond itself to see whether the chairman right- 
fully undertook the duties of the office.’ Although the 
(836) bond may not have been given in the way directed, the 
State must be willing to take it as given, rather than 
have no security. The fond is a public bond given to the State 
for her use, and was duly accepted by the board of superintend- 
ents; and the assent of the sovereign must be inferred until the 
contrary is shown, and the sureties are bound. 
We concur in the opinion given below. 
Per Curiam. | Judgment affirmed. 


THE STATE v. GEORGE BOYETT. 


When a man is indicted, under the statute. for “knowingly and fraud- 
vlently voting at an election,” when he is net qualified to vote, he 
cannot justify himself hy showing that he was advised by a very 
respectable gentleman that he had a right to vote; for the maxim, 
that “ignorance of the law excuses no man,” appHes as strongly 
to this case as to any other. 


Apres from the Superior Court of Law of Jonnstoy, at 
Fall Term, 1849, Battle, J., presiding. 
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The defendant was indicted for voting, knowingly and fraud- 
ulently, at a constable’s election held for one of the captain’s 
districts in the county of Johnston, in January, 1849. On the 
trial it was proved that the defendant voted for constable in the 
district mentioned in the indictment, having been a resident in 
the said district for less than six months immediately preceding 
the said election. It was also proved that he did not 
mention the fact of his nonresidence for six months to (3837) 
the inspectors of the polls of the said election, and that 
they did not know of such want of the requisite time of resi- 
dence. The defendant offered to prove that, before he gave his 
vote, he took the advice of a highly respectable and intelligent 
gentleman as to his right to vote; that the said gentleman ad- 
vised that he had a right so to vote, and that he voted in conse- 
quence of such advice. The gentleman consulted was admitted 
not to be a gentleman of the bar. 

The counsel for the defendant insisted that the testimony was 
competent to show that he had not voted fraudulently, but in 
good faith. 

The court held that the testimony was inadmissible, and that 
it would heve been so even if the gentleman whose advice was 
taken by the defendant had been a member of the bar; that the 
defendant was bound to know the Constitution and laws of his 
country, and that ignorance of them in him and his advisers 
would not excuse, though it might be proper to be heard by the 
court, after conviction, in mitigation of the punishment. The 
court expressed the further opinion that if the defendant had 
voted in ignorance of a matter of fact, or had stated truly and 
fairly the facts of the case to the inspectors, and they had de- 
cided in favor of his voting, then he could not be deemed guilty. 

The defendant was convicted, fined sixpence and costs, and 
appealed. 


Attorney-General for the State. 
HT. W. Miller, with whom was J. H. Bryan, for defendant. 


Pearson, J. “Ignorantia legis neminem excusat.” (8438) 
Every one competent to act for himself is presumed to 
know the law. No one is allowed to excuse himself by pleading 
ignorance. Courts are compelled to act upon this rule, as well 
in criminal as civil matters. It hes at the foundation of the 
administration of justice. And there is no telling to what 
extent, if admissible, the plea of ignorance would be carried, or 
the degree of embarrassment that would be introduced into every 
trial, by conflicting evidence upon the question of ignorance. 
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In civil matters, it is admitted, the presumption is frequently 
not in accordance with the truth. The sales of property are 
complicated systems—the result, “not of the reason of any one 
man, but of many men put together, ” hence, they are not ‘often 
understood, and more frequently not pr operly applied, and the 
presumption can only be justified upon the ground of necessity. 

But in criminal matters the presumption most usually accords 
with the truth. As to such as are mala in se, every one has an 
innate sense of right and wrong which enables him to know 
when he violates the law, and it is of no consequence if he be not 
able to give the name by which the offense is known in the law 
books, or to point out the nice distinctions between the different 

grades of offense. As to such as are “mala prohibita,” 
(344) they depend upon statutes printed and published and put 

within the reach of ev erv one; so that no one has a right 
to complain 1f a presumption, necessary to the administration 
of the ae is applied to him. To allow ignorance as an excuse 
would be to offer a reward to the i ignorant. 

The defendant voted, when he was not entitled by law to vote. 
He is presumed to know the law. Hence, he voted knowing 
that he had no right, and, acting with this knowledge, he neces- 
sarily committed a fraud upon the public—in the words of the 
act, he knowingly and fraudulently voted when he was not enti- 
tled to vote. It being proved on the part of the State that he 
veted, not having resided within the bounds of the company for 
six months next preceding the election, a case was made out 
against him. 

He offered to prove, for the purpose of rebutting the infer- 
ence of fraud, that he had stated the facts to a respectable gen- 
tleman, who advised him he had a right to vote. His Honor 
held the testimony inadmissible. We concur in that opinion. 
The evidence had no tendency to rebut the inference of fraud, 
for the inference was made from his presumed knowledge of the 
law, and that presumption could not be met by any such proof, 
without intr oducing all the evils which the rule was intended to 
avoid. The question, in effect, was, Shall a man be allowed, in 
excuse of a violation of the law. to prove that he was ignorant 
of the very law under which he professed to act, and under 
which he claimed the privilege of voting? If he was not ign 0- 

rant of the law—and that he cannot be heard to allege—-then 
he voted Fnowingly, and, by necessary inference, fraudulently. 

An indictment for extortion charges that the defendant re- 
ceived the fee “unlawfully, corruptly. decertfully and extor- 
sively.” This averment the State must prove. Tt is done by 
showing that the defendant received what the law does not 
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allow him to take; for the presumption is, “he knew the 

law upon the subject of fees to be taken by himself,” and (345) 
the inference from such knowledge is that he acted “cor- 

ruptly and deceitfully” (words quite as strong as knowingly 
and fraudulently), unless it is shown that he did so by some 
inadvertence, or mistake in caleulation. He cannot excuse him- 
self for taking more than the legal fee, by saying that he was‘ 
misled by the advice of an attorney. If such or the like excuses 
were admitted it would hardly ever be possible to convict. He 
might always contrive to ground his conduct upon misappre- 
hension or improper advice. S. v. Dickens, 2 N. C., 406. 

It would be a different question if the defendant had stated 
the facts to the judges of the election, and they had decided in 
favor of his right to vote, for their decision would rebut the 
presumption of knowledge on his part, In a manner contem- 
plated by law. 

The case was ably argued for the defendant. It was insisted 
that it was necessary for the State to aver and prove that the 
defendant voted knowingly and fraudulently. That position is 
admitted. The reply is, the averment was made and proved; 
for, proof being made that he voted when he was not entitled 
to vote, the presumption is that he knew the law, and fraud is 
the necessary inference, as corruption and deceit were in the 
case above cited. It cannot be contended that, to fix him with 
knowledge, the State must show that some one read and ex- 
plained the law to him; or, to fix him with fraud, that 1t must 
be proven he had been bribed. If so, the statute is a dead 
letter. 

Our attention was ealled to the fact that the act of 1844, 
making the offense indictable, uses the words, “knowingly and 
fraudulently,” which words are not used in the act of 1777, 
imposing a penalty. 

To ineur the penalty under the act of 1777, the voting must 
be unlawful, and it must be done knowingly and fraud- 
ulently in the sense above explained. If one, having a (546) 
deed for fifty aeres of land, votes in the Senate, and it 
turns out that the deed only contains forty-nine acres, the pen- 
alty is not incurred, unless he knew ihe fact at the time he 
voted. So, if one votes for a constable, and it turns out that 
the dividing line includes him in another company, the penalty 
is not incurred, unless he knew the fact or believed that the 
true line put him in the other company. There is not in either 
case that criminal intent which is a necessary ingredient of the 
offense, whether it be punished by a penalty or by indictment. 
The act of 1844 expresses in so many words what the Jaw would 
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have implied. It is a strained inference that, by so doing, the 
Legislature intended to make the case of illegal voting an “‘ex- 
ception,” and to take it out of the rule “¢gnorantia legis,” a rule 
which has always been acted upon in our law, and in the laws 
of every nation of which we have any knowledge, and without 
which, in fact, the law cannot be administered. The inference 
‘sought to be made resulis in this—the Legislature did not intend 
the act of 1844 to be carried into effect; it was intended to be 
“brutum fulmen.” No reason has been suggested for making 
an exception in this case. The only additional qualification to 
that of a voter for a member of the House of Commons is a 
residence of six months in the captain’s company. This is not 
complicated or difficult to be understood. Why make the excep- 
tion and offer a reward for ignorance in this particular case? 
Such a construction cannot be admitted, unless the lawmakers 
had declared their intention by positive enactment. 

Per Curtam. There is no error in the court below, and the 
same must be so certified. 


Cited: 8S. v. McIntyre, 46 N.C., 5; 8S. v. Hart, 51 N.C., 391; 
Green v. Griffin, 95 N. C., 56; S. v. Pearson, 97 N. C., 43 ; 
S.v. McBrayer, 98 N. C., 623; 8. v. Walliams, 106 N. e 649 ; 
S. v. Kittelle, 110 N. C., 567; S. v. Downs, 116 N. C., 1066: 
De Ve McLean, 121 N. C., 600: Se Wicdoy, fy 129. N. C. 1062; 
S. v. Simmons, 143 N. 0. 616. 


(347) 


WILLIAM A. ROGERS y. CHARLES A. NUTTALL’S 
ADMINISTRATOR, ETC. 


Where a constable, in whose hands a judgment had been placed for 
collection, received in payment sundry notes of hand. and after- 
wards paid over the amount in money to the plaintiff in the 
judgment : Held, that the constable could not afterwards recover, 
in the name of the plaintiff, the amount of the said judgment 
from: the defendant in the judgment, although he could show 
that the notes received from the defendant were on insolvent per- 
sons nud fraudulently passed to him. 


AppEaL from the Superior Court of Law of GraNnvILrs, at 
Special Term in June, 1849, Settle, J., presiding. 

The action is in debt to recover the sum of $100. The facts 
are as follows: The plaintiff’s intestate was the owner of a jus- 
tice’s judgment, obtained against the defendant for the above 
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named sum. An execution was issued, and by him put for 
collection into the hands of one Landis, a constable. Landis, 
in discharge of the execution, received from A. L. Walker, one 
of the defendants in the execution, a number of promissory 
notes upon other persons. These notes were received by the 
constable as money. Subsequently, the intestate warranted 
Landis and his sureties for the sum of $100 “due by money 
collected,” and obtained judgment, from which an appeal was 
taken to the County Court. There the cause was referred to 
arbitrators, who awarded the plaintiff $100, the amount claimed 
in the warrant, which was confirmed by the court and judgment 
given. The amount so recovered was paid to the plaintiff by 
the constable. This action is brought on the judgment 
originally obtained by the intestate against these defend- (348) 
anis. The plaintiff’s counsel prayed the court to in- 
struct the jury “that Landis, the constable, could not compound 
the plaintiff’s execution against the original defendant, nor 
take anything in satisfaction thereof but moncy, unless with 
his approbation, so as to extinguish the elaim against the de- 
fendants; and that the recovery by means of the award was in 
the nature of hquidated damages for the default of the officer, 
but did not satisfy the judgment.” The court refused so to 
charge. 

There was a verdict for the defendants, and the plaintiff 
appealed. 


Graham for plaintiff. 
KH. G. Reade for defendants. 


Nasu, J. We think the court below decided correctly. The 
instructions prayed were so framed that the court was at liberty 
to refuse both; they were joined together and formed but one. 
No complaint is made as to the charge actually given. Jt must, 
therefore, be considered as correct in law; and the only inquiry 
is whether the court erred in refusing the instructions as prayed 
for. It is the privilege of parties to call the attention of the 
court, particularly, to such points as they deem important. But 
in framing the required instructions, they must be careful not 
to join together things that are proper with those that are not 
proper; if they do, there is no error in law in refusing the whole. 
The first part of the instructions required the court could not 
give. Whether the execution was returned, by the constable 
Landis, satisfied or not, the ease does not inform us; but it does 
distinctly state that the notes were received by the constable, 
from one of the defendants, as money in satisfaction of it. This 
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he had power to do. And as far as the defendants in the 
(349) execution were concerned, the plaintiff was bound by his 
acts, in this particular, if he ratified it. His claim upon 
the defendants on that judgment was extinguished. Wilson v. 
Cofiield, 27 N. C., 515. The plaintiff, however, was not bound 
to receive the notes taken by the constable in the place of the 
money, called for in the execution, unless he had authorized him 
so to do. And if the money was not paid on demand, he could 
sue him for money had and received to his use, and his surcties 
would also be answerable for the amount. This course the 
plaintiff has pursued. He has chosen to consider the money 
upon the execution as in the hands of the constable. He war- 
ranted him and his sureties “for money collected,” recovered a 
judgment and has received his money. It is precisely the same 
as if Landis, without a suit, had paid him over the amount upon 
the execution. But, it is said, the money paid by Landis was 
for damages for a breach of duty. This cannot beso. A single 
magistrate has no jurisdiction of the question of damages. 
The warrant, which is the plaintiff’s declaration, calls for $100 
“due by money collected.” Collected from whom? From the 
defendants, and upon the execution; for there is no pretense 
that the plaintiff had any other claim against him. The plain- 
tiff’s execution is paid and discharged, and he cannot maintain 
this action. Something was said in the argument here as to 
the illegality of the award. With that we have nothing to do. 
The money was paid by Landis, not on the award, but on a 
judgment of a court of competent jurisdiction. 
His Honor committed no error in refusing the instructions 
required. 
Per Curran. Judgment affirmed. 


(350) 
THE STATE v. JAMES ROBERTS. 


Where a single woman became pregnant in the county of Brunswick, 
where she had always resided, and went to New Hanover County, 
where she was delivered of the child, and then returned with her 
ehild to Brunswick: Held, that the justices of Brunswick had 
the jurisdiction. under the Bastardy Act. to institute proceedings 
to subject the reputed father to the maintenance of the child. 


AppreaL from the Superior Court of Law of Brenswicx, at 
Fall Term, 1849, Dick, J., presiding. 

This is a proceeding under the Bastardy Act, to subject the 
defendant, as the alleged father of the illegitimate child of one 
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Zilpha Robbins, to its maintenance. The defendant and Zilpha 
Robbins both lived in the county of Brunswick—the latter be- 
ing a native of it—and while in that county she proved to be 
with child. During her pregnancy she went into the county 
of New Hanover, where the child was born. While she resided 
there, proceedings were had against her under the act, and a 
warrant was issued against the defendant, upon the charge of 
being the father of the child. What was the result of these 
proceedings the case does not state. Subsequently, the woman 
returned with the child to Brunswick County, but when is not 
stated, and these proceedings were instituted. On behalf of the 
defendant it was objected that the justices of Brunswick County 
had no jurisdiction of the matter, as the warrant was not issued 
while the woman was pregnant, but after the birth of the child 
in New Hanover. Upon this question the whole contro- 

versy turned in the County and Superior Courts, and (351) 
the latter court having overruled the defendant’s objec- 

tion and directed a procedendo to the County Court, he appealed 
to this Court. 


Attorney-General for the State. 
Strange for defendant. 


Nasu, J. There is much apparent force in the objection 
urged by the defendant’s counsel in this case. The words of 
the statute under which these proceedings take place are: “Any 
two justices of the peace, upon their own knowledge, or infor- 
mation made to them, that any single woman within their 
county is big with child, or delivered of a child,” etc. Rev. 
St., ch. 12, sec. 1. It is insisted that, to give the justices of the 
peace of any county authority to proceed under the act, the 
warrant must be issued either while the woman is pregnant or, 
if after the birth, in the county where that takes place. We 
do not accede to this construction. The words, “within their 
county,” are not necessarily connected by the conjunction, or, 
with the words, “delivered of a child.” This will be more clear 
if the ellipsis after the conjunction is supplied, as it ought to 
be. It would then read, “or has been delivered of a eluild.” 
And if a literal adherence to the phraseology of the act be in- 
sisted on, we do not think it would assist the defendant. The 
woman had been or was delivered of a child, which was hkely 
to become burthensome to some county. This is not a penal 
act, but one of police regulation, and ought to receive such a 
construction as will carry out the intention of the Legislature 
and facilitate its execution. An unfortunate being of this de- 
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scription, being in the eye of the law flius nullius, becomes in 
the eyes of humanity filius populi, and the public is lane 
to take care of him at a period of his life when he cannot, 1 
the nature of things, provide for himself. To take a 
(852) burthen from those who have not participated in the 
offense, and place it on him upon whom it ought to rest, 
is the object of the act. In carrying it into execution the first 
inquiry is, where does the jurisdiction rest? Certainly where 
the law, in the first instance, casts the burthen, that is, where 
the mother lives. Cases of this kind are not strictly cases of 
settlement, yet they are strongly assimilated to them. AU chil- 
dren, except bastards, have their primary settlement in their 
father’s parish; the latter, in general, where born. In cases of 
fraud, however, where an attempt is made, illegally, to shift the 
burthen of maintenance, the bastard will be settled in the parish 
of the mother, whence she was improperly removed. As when, 
after pregnancy, the woman is sent in by the order of justices, 
or comes as a vagrant, to a parish to which she does not belong, 
and drops her child there. 1 Bl. Com., 459. In Wood’s case, 1 
Sal., 121, the above doctrine was affirmed. A woman big with 
child was removed by order of two justices from A to B, and 
was there brought to bed. B appealed, and the woman was 
sent back to A, and, by the court, “so ought the child, for all 
was suspended by the appeal, and now the mother’s right of 
settling on B is avoided ab initio.” So in Costham’s case, 122d 
page of the same reporter. The woman was removed bv an 
order of two justices ‘from W estbury in Wilkshire to Costham, 
and there was brought to bed. At the next sessions Costham 
appealed, and the order was reversed. Afterwards, by order of 
two justices of Westbury, the child was sent to Cos tham; they 
appealed, and the order was confirmed. At last, in the lan- 
guage of the reporter, “all was removed into the King’s Bench. 
Ht per curiam. The birth at Costham did not settle the child 
there, because Westbury unjustly procured the mother to go 
there.” From aught that appears in the case, the woman, Zilpha 
Robbins, went into the county of New Hanover for the 
(353) sole purpose of being delivered. She was a native of 
Brunswick County and had lived there all her life. How 
long she remained in New Hanover the case does not disclose, 
but she returned to her native county, and in all probability is 
still there. If she went to New Hanover with the purpose of 
throwing the burthen of the maintenance of her child upon that 
county, or was induced to do so with the view to sereen the 
father of her child, or to render it more difficult to fix the pater- 
nity upon him, in either case the act was illegal, and the child 
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after its birth would follow the settlement of the mother. So, 
if she went to New Hanover for any other purpose, as on a visit. 
If this were not so, constant attempts to evade the law would 
be made by those whose interest or reputation was endangered 
by an exposure. Any justice of the peace for New Hanover, 
upon complaint made to him on oath by any warden of the 
poor, would have been justified in sending Zilpha Robbins back 
to Brunswick. Rev. St., ch. 89, sec. 17. The object of the 
Bastardy Act was to shift the burthen of maintaining the child - 
from the innocent many to the guilty one. If the county fails 
to fix paternity upon some one in particular, or, having fixed 
him, he is unable to give the requisite security, and the mother 
be unable, the county must provide for the maintenance of the 
bastard until he reaches an age when he may be bound out. 


Rurrin, C. J. The Bastardy Act directs any two justices of 
the peace to cause any woman “within their county,” who is 
big with child, to be brought before them in order to charge 
the father; and in the fourth section requires the person found 
to be the father “to give bond to indemnify the county, when 
such child shall be born,” for the maintenance of the child. 
The argument for the defendant is that the case has not occurred 
in which the defendant is chargeable in Brunswick, be- 
cause in point of fact the child was born in New Han- (354) 
over. It is true, the act literally does not cover the case, 
but in its just interpretation it does. The act prescribes cer- 
tain police regulations, of which the great purpose is to ascer- 
tain the father of a bastard, and to relieve the county from its 
support, by charging the father with it. In most cases the 
county of the mother’s residence will be that of the birth of the 
child, and therefore the language of the act is directed to the 
state of facts. But the scope of the act is to indemnify the 
public—whatever county may legally be chargeable with the 
maintenance of the child. That is the substance of the pro- 
vision. Now, although the periods of the removal of the mother 
and the birth of the child are not here expressly stated, yet 
enough appears to show conclusively that Brunswick was charge- 
able; for the mother became pregnant there, and the child must 
have been born before the mother could have acquired a domicil 
or settlement in New Hanover, for which a year is requisite. 
Rev. St., ch. 89, sees. 16-17. The woman might, indeed, and 
ought to have been compelled to charge the defendant before she 
left Brunswick; and if she had, surely the law would not put it 
in her power, by going over the line to be delivered, to relieve 
her paramour from the charge of his issue, and throw it on the 


255 


IN THE SUPREME COURT. [32 


PEACE vt. JENKINS. 


a i 


county. It would be equally against the sense of the act to 
enable her to do so by absenting herself from the county, before 
she had borne the child, for the purpose of being delivered, and 
then returning with the child. For these reasons I think the 
judgment was founded upon the true construction of the stat- 
ute, and ought to be affirmed. 

Per Curiam. Judgment affirmed. 


Cited: 8S. v. Jenkins, 34 N. C., 122; 8. v. Elam, 61 N. C., 
463, 4. 


(355) 
LUCY T. PEACE y. JONATHAN JENKINS. 


A party may give in evidence the declarations of a deceased person, 
made against his interest, upon the subject-matter in contro- 
versy. 


AppraL from the Superior Court of Law of GranvItre, at 
Fall Term, 1849, Settle, J., presiding. 

This was an action of replevin, brought to recover a negro 
boy by the name of Peyton. 

The plaintiff claimed under a bill of sale from her father, 
John T. Peace, dated 4 May, 1844. 

The defendant claimed as purchaser under an execution 
against one N. B. Patton and the said John T. Peace, tested 
Of ANG eee Ses Term of Granville Countv Court, A.D. ..... 

The plaintiff offered evidence to prove that the consideration 
mentioned in the bill of sale was a fair one, and that the same 
was paid, part in money and part by assuming debts of her 
father. Amongst these debts was one alleged to be due bv John 
T. Peace to Josiah Peace, his brother. 

The defendant offered evidence to prove that the bill of sale 
from John T. Peace to Lucy T. Peace was fraudulent, and. in 
order to impeach the existence of the debt alleged to be due 
from John T. Peace, and to show that the said debt was fraud- 
ulent, the defendant offered in evidence a deed of trust made 
by the said John T. Peace in November, 1843. to secure certain 
debts therein mentioned, in which the debt to Josinh Peace was 

not mentioned, and that at the time of the execution of 
(356) the said deed the said John T. Peace declared that the 
said deed contained all the dehts he owed. For the pur- 
pose of showing that the said debt was not a feigned cne, and 
to rebut the fraud alleged, the plaintiff offered to prove by a 
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witness (John W. Jenkins) that some years before the date of 
the said deed of trust John T. Peace (who was dead) had said 
in a conversation with the witness, that he wished to borrow 
some money; that he knew his brother, the said Josiah, had 
it, but that he disliked to apply to him, because he already owed 
him, This testimony of the witness, John W. Jenkins, was 
objected to by the defendant, but was received by the court. A 
verdict was rendered for the plaintiff, and judgment entered 
thereon. A new trial was moved for and refused, and appeal 
prayed and granted. 


J. H. Bryan and H. W. Miller for plaintiff. 
Giulam and Badger for defendant. 


Nasu, J. The question is not as to the weight, but as to the 
competency of the evidence, of which the defendant complains. 
On his part it was alleged that the transaction between the 
plaintiff and her father, John T. Peace, was fraudulent. The 
plaintifi’s deed being attacked for fraud, 14 was incumbent on 
her part to show that the consideration was a bona. fide one. A 
part of this consideration consisted of a debt, as she alleged, 
due from her father to Josiah Peace, his brother, and which 
she had paid. The bill of sale under which she claimed the 
negro 1s dated 4 May, 1844. Declarations of John T. Peace, 
made near six months before, were proved by the defendant to 
show that at that time he owed his brother Josiah nothing. To 
contradict the force of this testimony the plaitiff was per- 
mitted to show that, some time previous to the declarations 
proved by the defendant, John T. Peace had declared (357) 
that he was indebted to Josiah Peace. The testimony 
was, we think, competent. John T. Peace was dead, and his 
declarations were relevant to the very matter in dispute, to wit, 
his indebtedness to Josiah Peace; and upon a question of fraud 
and against his interest. Its aptness to prove that fact of in- 
debtedness was to be considered of by the jury in deciding on 
its weight, from the time and circumstances under which it was 
made. Peck v. Gilmer, 20 N. C., 391; Higham v. Ridgeway, 
19 East, 109. We think his Honor committed no error in ad- 
mitting ‘the testimony. It is true, it did not of itself prove any 
such debt existing at the time the plaintiff’s bill of sale was 
made, but 1t was stich a circumstance as the j jury might take into 
consideration as evidence, either in chief or in reply. The dee- 
larations were made by a man upon the subject in controversy, 
against his interest, and when he could have no conceivable in- 
terest to declare that which was not true. Suppose he had at 
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that time given his duebill for the amount so alleged to be due 
to Josiah Peace: that, certainly, would have been evidence. 
Per Curiam. Judgment afiirmed. 


Cited: McCanless v. Reynolds, 67 N. C., 269; Shaffer v. Gay- 
nor, 117 N. C., 24; Smith v. Moore, 142 N, C., 290, 4. 


(358) 
Den ON DEMISE OF T. C. HOUSER eT at. v. EWELL BELTON, 
Where un deed described a corner as being on the easf side of a creek, it 


is admissible for the party, by competent testimony. to show that 
the corner was in fact on the iresé side of the creek, 


Appeat from the Superior Court of Law of Surry, at Fall 
Term, 1849, Caldwell, J., presiding. 

This was ejectment. The lessor claimed under a deed from 
one Gittens, dated in 1822, under which possession had been 
held for more than twenty-one years. The deed described the 
land as lying on both sides of Loven’s Creek—beginning at a 
white oak on the east side of Loven’s Creel, thence south 35 
chains to a post oak; thence east 100 chains to a white oak, 
thence north 55 chains to a white oak, thence to the beginning, 
containing 550 acres. 

The plaintiff insisted that the beginning corner was at a 
white-oak stump on the west side of the creek, and that it was 
described as being on the east side by mistake. 

If the corner was at the stump, the plaintiff was entitled to 
recover; otherwise, his title did not cover the land sued for. 

The second, third and fourth corners were established. The 
point of intersection, by running from the fourth corner west 
and from the second corner north (reversing the course of the 
first line), was at the white-oak stump, and the distance of 

these two lines gave out within a few feet of the stump. 
(359) A witness testified that, many years ago, his father, who 

is now dead, pointed out to him a white-oak tree, which 
was marked for a corner, and told him it was the corner of the 
lessor’s land. The witness stated that several years ago the 
tree was cut down by one Wright, when clearing land. The 
corner contended for by the lessor was the stump of that tree. 
The witness further stated that Wright had also eut down a 
line tree between the white-oak stump and the creck, and that 
both the white-oak corner and the hne tree were on the west 
side of the creek. 
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The defendant insisted that the ealls of the deed could not 
be controlled by such testimony, and the beginning corner must 
be on the east side of the creek. 

The court charged that if the evidence satisfied the jury that 
the white oak, of which the stump was the remains, was marked 
as the corner of the lessor’s land, it would control the word 
“east,” and fix the lessor’s corner on the west side of the creek, 
and the plaintiff was entitled to recover. 

There was a verdict for the plaintiff, and from the judgment 
thereon the defendant appealed. 


Iredell for plaintiff. 
No counsel for defendant. 


Pearson, J. The opinion of his Honor is fully sustained by 
many decisions. The question is simply whether a party 1s at 
liberty to show, by the kind of proof offered in this case, that 
there was a mistake in using the word “east,” instead of the 
word “west.” It is not a question between a marked tree and 
a natural boundary, but between a marked tree and a mere 
word. 

When a creek is called for as a boundary, it will control 
course and distance, and even marked lines and corners, because 
it ig permanent and fixed, and a thing about which there 
can be no mistake. Tt is a natural boundary. Marked (360) 
lines and corners ccntrol course and distance, because a 
mistake is less apt to be committed in reference to the former 
than the latter. Indeed, the latter is considered as the most 
uncertain kind of description, for it is very easy to make a 
mistake in setting down the course and distance, when tran- 
scribing from the field book or copying from the grant or some 
prior deed, or a mistake may occur in making the survey, by 
losing a stick, as to distance, or making a wrong entry as to 
course. For these reasons, when there is a discrepancy between 
course and distance and the other descriptions, the former is 
made to give way. 

All the reasons for making course give way to a natural 
boundary, or to the lines of another tract, or to marked lines 
and corners, apply with full force to the present question. The 
deed describes the beginning corner as being on the east side of 
the creek; the proof shows the corner tree to be on the west 
side. The marked tree must control, because there is less liabil- 
ity to mistake about it than in the use of one word for another, 
and the discrepancy shows there must be a mistake in the one 
or the other. 
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In the leading case, Person v. Roundtree, 2 N. C., 378, 8. c., 
1 N. C., 69, the course of the first line was “norfh” from a 
creek, so as to put the whole tract on the north side. The 
marked line ran “south” from the creek, so as to put the whole 
tract on the south side. It was held that the course of the 
first line had been written north instead of south by mistake, 
and the marked lines controlled. There is the same reason for 
holding, in this case, that “east’’ had been written instead of 
“west,’ and the marked course must control. 

Prr Curram. Judgment affirmed. 


Cited: Marshall v. Fisher, 46 N. C., 119; Alczell v. Simmons, 
79 N. C., 190; Credle v. Hays, 88 N. C., 324; Higdon v. Rice, 
119 N. C., 626, 9; Bowen v. Gaylord, 122 N. C., 820; McKenzve 
v. Houston, 1380 N. C., 578. 


(361) 
[ISAAC EDWARDS v. ALVIN BENNETT ET At. 


On a petition for the partition of slaves, when the defendant denies 
the petitioner's right and insists that he (the defendant) is en- 
titled to the slaves in severalty, it is not necessary for the peti- 
tioner, as in the case ot a petition for the partition of land, to 
establish his right at law. before the relief he seeks can be 
granted. The court in which the petition is filed must decide the 
question of right. 


ApprEaL from the Superior Court of Law of ‘CuarHam, at 
Fall Term, 1849, Settle, J., presiding. 

The petitioner alleges that he is the owner of one-half of 
certain slaves, a tenant in common with the defendants, and 
prays for a decree of sale in order to effect a division. The 
defendants deny the title of the petitioner, and allege that one 
of the defendants is the owner of the slaves in severalty and has 
the exclusive possession. They admit that m August, 1841, 
they executed an instrument to the petitioner and one Riggshee, 
purporting to be a convevance, or, more properly, a covenant 
for a conveyance of the slaves, but aver that it was obtained 
by “fraud and deception and without consideration, and is, 
therefore, void.” They also insist that Riggsbee 1s a necessary 
party. 

At August Term, 1845, of the County Court of Chatham the 
following issue was submitted to a jury: “Is the petitioner the 
owner of one-half of the slaves, Judy, ete., or not?” The jury 
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found the petitioner is the owner of one-half of the slaves. 
Whereupon the court made a decree for a division, and the 
defendants appealed. 

At Fall Term, 1849, of the Superior Court the petition was 
dismissed on motion of the defendants, and the petitioner ap- 
pealed. 

In the ease sent to this Court it is stated “that, by the (362) 
admission of the parties, the defendants before and on 
9 August, 1841, were the owners of the slaves; that on that day 
they executed under their hands and seals an instrument, which 
has been duly proven and registered, in these words: 


“Nort Carortina—Chatham County. 


“Know all men by these presents, that I, Alvin Bennett, and 
Winniford Bennett, in company with Alvin Bennett of the 
county of Chatham and State aforesaid, for and in considera- 
tion of $157 in hand paid by the said Isaac Edwards and 
Thomas Riggsbee, company with him the said Isaac Edwards, 
the receipt is hereby acknowledged by both of the sum of $157 
and our note of $90 on demand, have granted, bargained and 
sold, and conveyed unto Isaac Edwards and Thomas Riggsbee 
three negro slaves, Judy, Eliza and Harrison, we sell and con- 
firm unto Isaac Edwards and Thomas Riggsbee one-half of 
these above-named negroes at public sale or valued by two good 
men, aged about thirty Judy, Eliza aged three years old, Har- 
rison aged about eleven months old, to have and to hold from 
any claim or claims whatever, free and fully discharged from 
any encumbrances that may accrue hereafter, we, Alvin Ben- 
nett and Winniford Bennett, doth warrant and defend the title 
of said negroes, half of them, to be good and from any lawful 
claim whatever may accrue. In testimony whereof, we, Alvin 
Bennett and Winniford Bennett, have hereunto set our hands 
and seals above mentioned, signed, sealed and delivered, this 
9 August, 1844.” 


It is also admitted that before the filing of the petition Riggs- 
bee assigned all of his interest to the petitioner. 


Graham for plaintiff. 
Kerr and W. H. Haywood for defendant. 


Pearson, J. It is not stated upon what ground the (363) 
petition was dismissed. The objection for the want of 
parties was met by the assignment of Rigesbee. The objection 
that the deed was void, “being obtained by fraud and decep- 
tion,” without consideration (supposing a general allegation of 
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the kind sufliicient to raise an objection), is not supported, for 
the case states no evidence in reference to it. The only remain- 
ing objection is as to the effect of the deed of 9 August, 1841. 
We presume his Honor was of opinion that the deed was too 
vague and uncertain to have any operation, or that it was a 
mere covenant to convey, and therefore the petitioner had no 
title. 

We do not concur in this opinion. The legal effect of the 
deed was to pass one-half of the slaves. It has proper parties, 
a consideration, a subject sufficiently certain, and uses apt 
words of conveyance and apt words of warranty. The only 
confusion is made by the introduetion of the words, “at publie 
sale or valued by two good men.” ue Bite if unmeaning, 
are to be rejected as surplusage, “at res magis valeat,” ete. 
The sense is not changed by striking ee out. It is probable 
(if a conjecture may be hazarded) “that it was an attempt to 
provide a mode of division without the expense of legal pro- 
ceedings; but however that may be, a proper construction of 
the deed vests the title to the one-half of the slaves in the peti- 
tioner, and he has a right to a division. 

Tt was insisted in the argument that upon a petition for par- 
tition of slaves, if the defendant denies that the petitioner is a 
tenant in common, and sets up a title in himself in severalty, 
and an exclusive property, the petition cannot be maintained. 
The case as made up does not present this question, but as the 
question 1s one of practical importance, it is proper to give our 
opinion. Ina bill for partition of land, if the defendant denies 

the title of the plaintiff, and sets up an adverse posses- 
(864) sion and a title in himself and severalty, the court will 

not proceed until the plaintiff establishes his title by an 
action of ejectment, as a tenant in common may bring eject- 
ment against his cotenant when there is an actual ouster, and 
such denial and claim sect up in the ae is taken to be an 
actual ouster. Buta tenant in common of slaves cannot main- 
tain an action at law against his cotenant, unless the property 
is destroved or carried out of the country. And, if the rule 
as to land be applied to slaves, there would be no remedy when- 
ever the defendant denies the tenancy in common. “Where 
there is a right there must be a remedy,” and, er necessitate, 
the court in which the petition is filed, upon an adverse title in 
severalty being set up, must try the title. This is a necessary 
consequence, in order to give effect to the act providing for the 
partition of slaves or other chattel property. Rev. St., ch. 83, 
sec. 18. We think the mode adopted by the County Court was 
a proper one to try the title. 


262 


N.C.] DECEMBER TERM, 1849. 


SATCHWELL Uv. RISPESS. 


It was further objected that the petition has no prayer for 
process. Supposing a formal prayer necessary in a proceeding 
of this kind, it has been waived by the appearance and answer 
of the defendants. 

The decree below must be reversed and the plaintiff declared 
to be entitled to partition. And as it does not appear whether 
there is a necessity for a sale or not for the purpose of making 
partition, it is deemed most convenient to the parties to remit 
the cause, so that the partition may be made under the direc- 
tion of the court below. 

PER CuRIAM. Ordered accordingly. 


Cited: Lowery v. Lowery, 64 N.C., 112. 


(365) 
SATCHWELL vy. RISPESS. 


Where a party has not been deprived of his appeal from the judg- 
ment of a justice, by any fraud, accident, surprise or denial of 
his right by the justice, he is not entitled to a writ of recordari, 


AppraL from the Superior Court of Law of Braurort, at 
Fall Term, 1849, Manly, J., presiding. 

This was a ease of recordari to the Superior Court of Beau- 
fort County. 

The affidavit of the plaintiff set forth that the deceased, his 
testator, married Sally Ann Rispess, the sister of the defendant, 
to whom she was indebted, and died in a few days thereafter, 
she surviving him, and that the plaintiff is the executor. That 
after the death of the testator, James W. Satchwell, the defend- 
ant, on 27 September, 1848, caused a warrant to issue against 
the plaintiff as such executor to recover the said debt, which 
warrant was served upon him and judgment obtained on 16 
October following, as he was informed; that the warrant was 
served on the plaintiff in the town of Washington, from which 
place he lived twenty-eight miles, and prays that a writ of 
recordart and super sedeas may issue, ete. Upon the return of 
the proceedings in the Superior Court, the defendant’s ae 

was filed. After admitting the debt was due from Sally A 
Satchwell before her marriage and the issuing of the warrant, 
and the obtaining of the judgment, he states that the warrant 
was served on the “defendant on 16 October, in the town of Wash- 
ington; that the plaintiff was, he is informed and believes, 
not present at the trial, but was in the town at the time of 
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(366) the trial and did not attend, because he did not choose so 

to do, and consented that a judgment should be taken. 
The constable, Patterson, in his affidavit swears that when he 
served the warrant the petitioner looked at and examined the 
note, and told him to return it at any time and take a judgment 
upon it; that he asked him if he did not wish to enter some plea 
or pleas as executor, and he answered he did not, and that he is 
under the impression the plaintiff remained in town more than 
one day on that occasion; that he had the judgment in his 
hauds some months, and that the plaintiff promised to pay it. 
At the Fall Term, 1849, of the Superior Court of Beaufort the 
plaintiff Satchwell filed an additional affidavit, in which he 
states he does not certainly recollect, but he thinks it possible he 
was in town on the day of trial; he did not attend the tri ial, be- 
cause his regular counsel, Mr, Hawks, and also Mr. Rodman, 
whom he occasionally employed, ete., were both absent. When 
the cause was brought to the notice of the court, a motion was 
made on behalf of the petitioner to transfer the case to the trial 
docket. and a counter motion on behalf of the defendant to dis- 
miss the proceedings. The court granted the latter, and the 
plaintiff appealed. 


Biggs for plaintiff, 
No counsel for defendant. 


NasH. J. In almost every case of a trial before our courts 
the Legislature has provided a remedy for alleged error, by an 
appeal to a superior tribunal. This is a right which, in proper 
eases, cannot legally be denied. Tf, however, it is denied when 
it ought to be granted, or from any accident the party complain- 
ing has been prevented from attending the trial, or been unable 

to procure proper sureties within the prescribed and 
(367) proper time, or, from any fraud practiced upon him, he 

has been induced to forego or neglect his right of appeal, 
a superior court will, upon a timely application and proper 
grounds shown, grant him a writ of certiorari or recordari, as 
his case may require. (When the court, whose proceedings are 
sought to be reviewed, proceeds in the matter, not in the course 
of the commen law, and there is no legislative provision for an 
appeal, the above writs, if not strictly matters of right, are so 
considered in practice, being issued as matters of course. ) In 
other cases, their ordinary use in this State is as a substitute for 
the appeal, and, when granted, the case is to be tried de nore. 
(To entitle the applicant to the benefit of the writ, he must 
show sufficient reasons for not resorting to the remedy provided 
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for him by the statute; in other words, he must explain satis- 
factorily why he did not appeal.) The plaintiff in this ease has 
entirely failed io do so. He dces not in his affidavit inform us 
whether he was at the trial or not; but states a fact, unimpor- 
tant in itself, except as leading to the conclusion that he was 
absent, to wit, that he lived twenty-eight miles from Washing- 
ton, where the trial was had, leaving the impression that the 
distance of his residence from the place cf trial was the reason 
why he did not attend. In this particular the affidavit, to say 
the least of it, was unfair. Nor does he correct or remove that 
impression until his second affidavit is filed. The defendant in 
his affidavit states that the plaintiff was in Washington at the 
time the trial was had, as he was informed and believes. And 
the constable, Patterson, swears that at the time he served the 
warrant he showed the note to the plaintiff, who examined it, 
and told him to return the warrant at any time and take a judg- 
ment; that he asked him if he did not wish to enter some plea 
or pleas to protect him as executor or otherwise, and that he re- 
plied he did not. This affidavit is filed on 23 November, 1849. 
On the 25th, two days later, the second affidavit of the 
plaintiff was filed, in which he states he was not present (368) 
at the trial, and expressly admits he voluntarily absented 
himself. The reason he assigns is the absence from Washing- 
ton of the counsel he had employed to advise him in managing 
the estate of his testator, with whom he wished to consult as to 
his hability to pay the debt. It 1s to be remarked that, in this 
second affidavit, he does not contradict a single statement made 
by the officer who served the warrant. He chose to absent him- 
self, “trusting (in his own language) that the law would pro- 
vide a remedy if any wrong was done him.” The law did pro- 
vide him a remedy, which he did not choose to claim. And, as 
he was not deprived of it by any ffaud, accident, surprise or de- 
nial of it by the court, he is not entitled to the aid of the writ of 
recordart. In addition to this, according to the uncontradicted 
evidence of the officer, by direction and consent of the petitioner, 
he returned the warrant and took the judgment, which he held 
several months in his hands, and which the petitioner repeatedly 
promised to pay. We are not called upon to say anything as to 
the correctness of the judgment. 

he writ was improvidently issued, and the petition properly 
dismissed. 

Per Curiam. Judgment affirmed. 


Cited: Rule v. Council, 48 N. C., 36; 8. v. Griffis, 117 N. C., 
714. 
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(369) 
THE STATE v. ALBURTUS L. WATTS 


1. On an indictment for marrying a female infant under the age of 
fifteen years, where the defendant relies upon the statute of limi- 
tations as to prosecutions for misdemeanors, Rev. St., ch. 35, sec. 
S, proot that the marriage was by consent of the mother and was 
solemnized by a minister of the gospel in the presence of six or 
seven persons, and that the parties lived together afterwards, 
openly, as man and wife, shall protect the defendant from the 
operation of the proviso. that the offense was committed in 
secret. 

Zz, So where the parties went to an adjacent county to be married and 
afterwards returned to the county of their domicil, where they 
lived together as man and wife, the fact being known to the com- 
munity, and the defendant continuing in the open exercise of 
his duties as a minister of the gospel, it cannot be held that he 
abscouded from the county in which he was married, or concealed 
himself. so as to bring his case within the operation of the second 
part of the said proviso. 

3. A special verdict is defective which finds only the evidence from 
which facts may be inferred. it must find the facts themselves, 

4. It is not necessary nor convenient to introduce, in an indictment 
for a misdemeanor to which the statute of limitations applies, 
nverments with the view of taking the case out of the statute 
by bringing it within the proviso. 


AppraL from the Superior Court of Law of Person, at Fall 
Term, 1849, Settle, J., presiding. 

The indictment is for marrying one Mary W illiams, she being 
a female infant under the age of fifteen years, and her father 
not then living. It was found in May, 1849, and contains two 
counts, both of which state the marriage to have been in Person 
County, on 18 February, 1832. The first count states further, 
that on the said day of the marriage the defendant absconded 
from that county and had not since returned to it up to the 

finding of the bill. The other count charges that the 
(370) marriage was in a secret manner, and that the offense 

was not discovered by the jurors until the day of finding 
the bill. 

Upon not guilty pleaded, a speeial verdict was found, which, 
as far as it is material, is to the following effect and substance: 
That on 18 February, 1832, the defendant and Mary Williams 
were inhabitants of Caswell County, and entered into an en- 
gagement to intermarry; that the father of the said Mary was 
then dead, and that she was an infant under the age of fifteen 
years and resided with her mother, who was then a “widow, and 
gave her written assent that the marriage should then be had; 
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that on 17 February, 1832, the defendant applied to the clerk of 
the County Court of Caswell for a license for the marriage be- 
tween himself and the said Mary, and the said clerk refused to 
issue it In consequence of informaticn that she was under fifteen 
years of age, which he received from a near relation of the said 
Mary; that such was made known to the said Mary and her 
mother, and that it was thereupon agreed between the defend- 
ant and the said Mary, with the knowledge and approbation of 
her mother, and of several other near relations of the said Mary, 
that they would go to the house of one Jones, in the county of 
Person, and there obtain a license and get married ; and that, in 
pursuance of that agreement, the defendant and the said Mary, 
accompanied by one Lewis, an uncle of the said Mary, and three 
other persons, in the night of that day left the residence of the 
said Mary and her mother in Caswell County, and went to the 
house of the said Jones in Person County, and there e, about two 
hours by sun, in the morning of 18 February, 1832, they ob- 
tained a license from the said Jones, who was a deputy clerk 
of Person County Court, and were married by a preacher of 
the Methodist denomination, who lived in Person, in the pres- 
ence of the said four persons, and one Howard, and the 

said Jones and his family, the said Mary being then un- (371) 
der fifteen years of age; that the defendant at the time 

of the marriage was, and for some months before had been, a 
preacher of the Presbyterian denomination and was settled as 
the minister of two congregations in Caswell County, and that 
the place of worship of one of the congregations was near the 
line of Person County, and several members of the congregation 
were inhabitants of Per son; that after the marriage, and on the 
same day, the defendant returned to his place of residence in 
Caswell with his wife, and the said marriage became generally 
known there, and the defendant and the said Mary lived in Cas- 
well as man and wife, and until the death of the said Mary, 
which happened in October, 1832, the defendant continued to be 
the minister of the said two congregations and habitually 
preached to them, and was generally accompanied to those places 
of worship by his wife; that in 1832, after the said marriage, 
the defendant also pre eached several times to congregations at 
the dwelling-house of one Walton, in Person County, and dur- 
ing that year and 1833 passed several times through that county 
on his way to large religious meetings in the county of Gran- 
ville and in the county of Halifax in Virginia, near the lines 
of Person, and on those occasions the defendant visited his 
friends and stayed several nights in succession in Person, and 
the said marriage was generally talked of in Caswell, Granville, 
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and elsewhere; that since that time the defendant has continued 
a tuinister and has served as the pastor cf several congregations 
in divers counties in the State, other than Person; and that his 
places of residence have been notorious. The special verdict 
also finds that at the time of the marriage the mother was en- 
titled to certain slaves and other chattels during her lite, and 
that the said Mary was entitled to the same in remainder after 

the death of her mother; and that her mother was the 
(372) next of kin of the said Mary at her death, and the said 

mother died in March, 1845, and that, thereupon, the 
defendant administered on the estate of the said Mary and 
claims the said slaves and chattels from the person with whom 
the mother intermarried after the said marriage. Upon the 
verdict judgment was given for the defendant, and the solicitor 
for the State appealed. 


The Attorney-General, Graham and I. G. Reade for the State. 
Kerr and Norwood for defendant. 


Rurrix, C. J. The record contains two exceptions on the 
part of the State to the admission of evidence offered by the de- 
fendant. The first was as to the written assent given by the 
mother, which was received to rebut the allegation of secrecy. 
The other was as to the evidence of the defendant’s continued 
residence in other parts of the State besides Person, and of the 
notoriety of the marriage, and of the defendant preaching pub- 
licly in counties adjoining Person. 

The guilt of the defendant in contracting marriage with a 
female of tender years, contrary to the statute, seems to be 
established. Indeed, it was not contested. Supposing the in- 
dictment sufficiently states the corpus delicti, without averring 
that the father had not given his consent in writing, as well as 
his death, the Court is of opinion the judgment was properly 
rendered for the defendant upon the special verdict, by force of 
the act limiting the time in which prosecutions for trespasses 
and misdemeanors shall be commenced. Two years from the 
commission of the offense 1s the period prescribed; and the 
grand jury is forbidden to find an indictment where the offense 
was conimitted longer than that period before the bill found. 
That is subject to two provisos: the one, that 1f the offender 
shall abseond froin the county in which the offense was com- 

mitted, or conceal himself, or the offense shall be com- 
(373) mitted in a secret manner, then the two years are allowed 
for the return or apprehension of the offender or the dis- 
covery of the offense; and the second, that when a prosecution 
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shall be commenced in due time, and judgment shall be arrested 
or a nolle prosequt be entered, the two years shall be computed 
from the termination of the first prosecution. 

Tt is to be remarked, in the first place, that, as seventeen 
years elapsed between the offense committed and the bill found, 
the prosecution is barred unless the special verdict finds the 
facts which, according to the provisos, remove or suspend the 
bar arising from the time. Here that is not done, for the ver- 
dict sets forth divers matters of evidence from which it was 
argued and inferred that the marriage was secret, and that the 
defendant absconded or concealed himself, instead of finding 
directly, as it should have done, the secrecy, absconding, or con- 
cealment. It is common learning that a verdict is defective 
which finds only the evidence, since the court cannot draw in- 
ferences of fact, but only apply the law to facts agreed or found. 
To authorize judgment for the State, therefore, on the verdict, 
it ought to have contained direct findings of the necessary facts. 

But the case, as we think, is for the defendant, not merely 
upon the ground of the defects above spoken of, in the frame 
of the special verdict, but also because, in truth, the evidence 
spread out in the verdict would not, in point of law, authorize 
the finding of either of the necessary facts of secrecy, abscond- 
ing, or concealment. Probably the principle of construction 
which was applied to the severe statute of 21 Jac. I (making it 
evidence of murder in the mother of a bastard to conceal its 
death by secret burying), whereby the case was taken out of the 
enactment if the mother called for help, or confessed herself 
with child to even one person, ought not to be adopted in inter- 
preting the terms “secret” and “conceal” in this act. 

But we hold very clearly that this marriage cannot be (374) 
deemed secret—celebrated as it was, with the knowledge 

of the feme’s mother and in the presence of her uncle and other 
near kinsfolk and other persons to the number of seven at 
least, and by a minister of the gospel, with license regularly 
granted, and, of course, appearing of record. There is a case 
in point. It is Hicks v. Gore, 3 Mod., 84, founded on the stat- 
ute of 4.and 5 Ph. and M., ch. 8, to prevent children from being 
seduced from their parents and married in a secret way: and 
it was held that a marriage, openly solemnized in ehurch in 
canonical hours, in the presence of many persons, was not with- 
in the act. This case is cited with approbation by Mr. East, 
1 Cr. L., 457. This marriage was not only solemnized openly, 
but was immediately declared to the friends of the wife and the 
public generally, and was not only notorious from such decla- 
rations, but the parties cohabited and were generally known 
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as man and wiie. There is, moreover, not a circumstance of 
concealment by the offender, more than there is of secrecy in 
the offense. He always appeared openly in society, and, as a 
preacher in a numerous denomination, often exhibited himself, 
In company with his wife, to large assemblages of the members 
of lis church and others. It is true, he left the county of Per- 
son on the day of his marriage, but not as a fugitive, or to the 
intent to escape public observation or evade the process of the 
law. On the contrary, he left Person to reutrn to the settled 
place of residence both of himself and his wife; and, besides, 
habitually met citizens of that county at his church, and during 
two years frequently passed through the county, preached in it, 
and visited and sojourned there. 

Tt was, however, said at the bar that the policy of the act of 
1820 forbids a lmitation on a prosecution for the marriage, 
as the consequence will generally be that all the benefits in- 

tended for the seduced wife and her issue will be lost. 
(375) It may, indeed, often happen that the husband will 

acquire all the rights in his wife’s property which he 
would have had if he had not violated the law, since the act is 
so framed that the Court has been obliged to hold in Shutt v. 
Carloss, 36 N. C., 233, that he forfeits his right of property, 
not by the offense, but by the conviction. But that cannot pre- 
vent the application of the limitation to this, as to all other 
“trespasses and misdemeanors.” Those terms are general, and 
they embrace all offenses except felonies and the misdemeanors 
expressly enumerated in the act, namely, perjury, forgerv, mah- 
cious mischief, and deceit, and such others as may by p articular 
statutes have special limitations of their own. As ie as the 
civil rights of the husband and wife are concerned, it will be 
easy tor the Legislature to provide, if it should be thought 
meet, by preventing any of her property vesting in him. But 
it is impossible, for the sake of advancing the pecuniary in- 
terest of the wife, to hold that her Wacband may be prosecuted 
at any distance of time, in the tecth of a statute which imposes 
a limitation of two vears upon prosecutions for all offenses 
below felony, except the four aggravated misdemeanors enumer- 
ated in the act. 

Tt is unnecessary to say anything upon the exceptions to the 
admission of the evidence, since, if it were wrong, the judgment 
could not be reversed, inasmuch as the State cannot have a 
ventre de novo, except for a mistrial, technically speaking, nor 
have an appeal, except where the court below improperly re- 
ee to give a judgment for the State upon a general or special 
veraict. 
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It is, perhaps, proper that some notice should be taken of the 
introduction of averments into the indictment, with the view of 
taking the case out of the statute of limitations by bringing it 
within the proviso. We think it unnecessary and incon- 
venient. The act does not require a change in the frame (376) 
of the indictments; and this is the first instance in which 
such averments have come under our observation. As the 
accused, according to the general rule, may avail himself of 
the statute on not guilty, and without a special plea, it follows 
that his defense may in like manner be repelled on the part of 
the State. It is not like a provision in a statute which enters 
into the description of an offense, and must, therefore, appear 
in the indictment, But it is matter of defense arising out of 
an independent enactment, on which the defendant may insist, 
upon evidence; and that opens the matter to the State without 
any express averment. It is true, the indictment lays the of- 
fense more than two years before this bill found. But that 
cannot alter the rule, because it cannot be told but that the 
defendant absconded or concealed himself, or that another pros- 
ecution was brought in due time so as to authorize a second bill 
under the second proviso; and as the defendant could insist on 
the time in defense, it is to be presumed, after a conviction by 
general verdict, that the case was brought within the proviso. 
This, indeed, does not affect the present case, in which, for the 
other reasons already stated, the judgment must be affirmed. 

Per Curiam. Judgment affirmed. 


Cited: S. v. Christranbury, 44 N. C., 48; 8S. v. Taylor, 83 
N. C., 608; S. v. Crumpler, 88 N. C., 649; S. v. McIver, vb., 
688; S.v. Bray, 89 N. C., 481; S. v. Hanner, 143 N. C., 634. 


(377) 
ALEXANDER TROY vy. JOHN C. WOOTEN. 


The Legislature has the constitutional power to consolidate offices, by 
uniting the duties of one or more offices in one person, where the 
duties are not incongruous. as. for instance. the offices of clerk 
and clerk and master in equity. It is just, however, that the 
operation of such a law shonld be postponed until a vacancy oc- 
curs in the office whose duties are proposed to be transferred. 


Apprar from the Superior Court of Law of Brapen, at Fall 
Term, 1849, Caldwell, J., presiding. 
By a private act passed in 1826, ch. 104, it was enacted that 
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when the office of clerk and master in Bladen should thereafter 
become vacant by resignation or otherwise, 1t should be united 
to the office of clerk of the Superior Court of Law; and that, 
upon such vaeancy, the judge of the Superior Court should take 
from the clerk the official bonds and administer to him the oaths 
required of clerks and masters; and that, thereupon, the clerk 
should perform the duties, receive the fees for services, and be 
subject in all respects to the laws regulating clerks and masters 
In equity. 

In 1845 William J. Cavon was elected the clerk of the Supe- 
rior Court of Bladen, and was admitted into office, and gave the 
requisite bonds under the same, and performed the duties of 
clerk and master, the same having before become vacant; and 
in 1847 he resigned, and Alexander Troy was duly appointed 
by the judge of the Superior Court the clerk thereof, and by 
virtue of that appointment, after giving the requisite bonds and 

taking the oaths of office, he was admitted into office, 
(378) and discharged the duties of clerk and clerk and master 
until the last October term of the court. In August, 
1849, John C. Wooten was elected the clerk of the Superior 
Court of Law, and at the ensuing October term he gave the 
requisite bond and took the oaths of office and was admitted 
therein; and at the same time he gave the bonds and took the 
oaths prescribed by the act of 1826, and upon his application 
the court made an order on Troy to deliver the records of the 
Court of Equity to Wooten. Troy opposed the making of that 
order upon the ground that the office of clerk of the Superior 
Court was distinct from that of clerk and master, and that by 
the Constitution they could not be united in the same person; 
and that, by virtue of his own appointment in 1847, he was en- 
titled to the office of clerk and master for four years from that 
period; and he appealed to this Court. 


D,. Red for plaintiff. 
No counsel for defendant. 


Ituvrixn, C. J. If there were anything in the constitutional 
objection, it would not be competent for Troy to urge it, as he 
was net appointed to the office’ of clerk and master for four 
years or for any period, as an independent office, but came into 
the office of clerk of the Superior Court for the unexpired term 
of the clerk who resigned, and, as such, he performed the duties 
of clerk and master also. He, therefore, was out of office, at all 
events, and had no such interest in the question as would entitle 
him, as a private person, to oppose the admission of Wooten, or 
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appeal from the order. If Wooten were improperly admitted, 
it is the right of the public to question his title, and that right 
can only be asserted by the proper officers, and not by indi- 
viduals. 

But the Court is of opinion that the act of 1826 is (379) 
constitutional. The only provision in that instrument 
which has any bearing on the question is that in section 35, 
that no person shall hold more than one lucrative office at any 
one time. But that does not restrain the Legislature from abol- 
ishing an office and transferring its duties, so as to attach them 
to another office, when it shall seem to the General Assembly 
to promote the public weal, and when the several duties are not 
in their nature incompatible. A statute, for example, could 
not unite the duties of judge and attorney-general in the same 
person or office. But there is nothing incongruous in thus con- 
necting the functions of a judge of the courts of common law 
and of the chancellor; and, in fact, that has been done up to 
this period, beginning cotemporaneously with the organization of 
the Government under the Constitution, after the establishment 
of independence. So, the clerk of this Court has always, by vir- 
tue of that office, acted as both clerk and clerk and master on the 
law and equity side of the Court. No one has ever thought 
that either of those instances was an infraction of the Consti- 
tution. The purpose of that provision was to insure the due 
performance of the duties of every office by preventing any 
person concentrating in himself two or more offices, whereby he 
would be unable to give the necessary attention to all; which 
there might be some danger of being effected by the influence 
one office might create. It was not supposed the Legislature 
would unnecessarily multiply offices, so that any one would not 
furnish employment nor yield a competent livelihood to the 
incumbent. Therefore, when the Legislature should create dis- 
tinet offices and assign them appropriate duties, the meaning 
was that the appointing power, in whomsoever vested, should 
not bestow more than one of them on the same person, or, at 
least, that the same person should not hold them at the 
same time. But, as the functions of a clerk and clerk (380) 
and master are homogeneous, and in the beginning those 
functions might have been all attached to the same office, the 
power must likewise reside in the Legislature, when deemed fit, 
atter creating the offices, to unite them again, so as to make but 
one out of both, or, rather, to abolish one and assign its duties 
and emoluments to the other. The policy of such an act may 
obviously be beneficial. In many small counties the business 
and emoluments of clerkships of each kind, when separated, are 
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so small that competent men cannot be prevailed on to accept 
the offices, essential though they be to the convenience of suitors 
and the due administration of justice. It therefore answers an 
important purpose in the public economy, by uniting the duties 
a fees in one office, to induce fit men to takethe place. There 
can be no doubt, for instance, that instead of registering deeds 
in a separate office, the Legislature might, as is done 1n some 
States, require them to be enrolled in the court in which they 
are proved; and with that view, it would be competent to abolish 
the office of registrar and require the clerk of the County Court, 
as such, to perform the duties. For, while it is not to be pre- 
sumed, on the one hand, that the Legislature will create needless 
offices, so, on the other, it cannot be presumed that it will, with 
the intent to evade a constitutional provision, 1mpose on one 
officer more duties than by reasonable diligence he can discharge. 
The act under consideration is of the kind just spoken of. 
It unites the office of clerk and master to that of clerk of the 
Superior Court—justly waiting, however, until there should be 
no clerk and master before carrying the enactment into execu- 
tion. It is said, indeed, there are terms in the act which pre- 
serve the separate existence of the office of clerk and master. 
But it seeins to the Court otherwise» Taking from the clerk a 
bond to perform the duties of clerk and master has no 
(381) effect on the question, for every clerk gives several bonds 
to cover duties of different kinds. Indeed, if the lan- 
guage of the act had left it doubtful whether the Legislature 
had the particular intent to abolish the office of clerk and mas- 
ter or not, it would be the duty of the court to hold the former; 
for the reason that, as a principle of construction, 1t must be 
assumed that the Legislature did not mean to violate the Consti- 
tution, and the statute must be interpreted so as to make it con- 
sistent with the Constitution, if possible, and then obeyed so 
far as it is consistent therewith. Consequently, the Court hold 
that the orders of the Superior Court were right, and affirm 
them. 
Per CurraM. Orders below affirmed. 


N.C.] DECEMBER TERM, 1849. 


ne mn a re, 


IXEATON Uv. BANKS. 


fn a i er rr 


BENJAMIN F. KEATON vy. WILLIAM I. BANKS et At. 


A judgment may be vacated at any time, on motion in the same court 
in which it was rendered, upon parol proof that it was entered 
irregularly and not according to the course of the court; as, 
for instance, where the defendant in the cause was an infant, and 
no guardian had been appointed to represent his interest. 


AppEAL from the Superior Court of Law of Pasquotank, at 
Fall Term, 1849, Bazley, J., presiding. 

This is a motion to vacate a judgment. The case is as fol- 
lows: A writ was issued 2 March, 1841, at the instance of Banks 
against Benjamin F. Keaton, who was an infant, return- 
able to the March Term, 1841, of the County Court of (382) 
Pasquotank. This writ was filed, endorsed, “Service 
accepted. William F. Keaton.” At the same term the cause 
was referred to the clerk, who, at September Term, 1841, made 
a report, after which, upon the record was found the following 
entry? “Jury impaneled and find that the defendant did as- 
sume,” etc. Judgment was rendered, and on an execution issued 
thereon negroes belonging to the plaintiff were sold. The sale 
took place in the spring of 1843. In August, 1849, a notice was 
issued to the defendant by the plaintiff that at the ensuing term 
of the County Court of Pasquotank a motion would be made to 
vacate the judgment so obtained, and at the succeeding term in 
September, all parties being in court, “it was adjudged by the 
court that the said judgment be set aside and declared void.” 
From this judgment Banks appealed to the Superior Court. In 
the Superior Court the plaintiff offered evidence to show that, 
by the judgment originally given against him in the County 
Court, while he was an infant, he was greatly injured, by rea- 
son of the want of a proper defense to the action. He further 
offered to show by William I. Keaton that he never was ap-_ 
pointed guardian ad litem to Benjamin F. Keaton to his knowl- 
edge, nor ever consented to be appointed, and that he did not 
defend the said action. This parol evidence the court refused 
to hear, and reversed the order of the County Court. 

From this judgment the plaintiff appealed. 


Heath for plaintiff. 
Ehringhaus for defendants. 


Nasu, J. We do not coneur in the opinion of the 
court below. The error seems to have originated in not (383) 
adverting to the difference between receiving parol testi- 
mony to “impeach a judgment collaterally and to receiving it on 
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a motion to vacate it, made in the court where the judgment 1s. 
In the former case it is certainly incompetent; in the latter it is 
competent. Upon the appeal from the judgment of the County 
to the Superior Court, the trial was to be had in the latter as it 
was had in the former. And if the evidence offered to his Honor 
was such as would have been proper in the County Court, it 
ought to have been admitted by him. In the writ William Ff. 
Keaton is called the guardian ad litem of Benjamin, and the 
record is upon its face regular according to the course of the 
court. The service of the writ appeared to have been admitted 
by William F. Keaton; the court must have then considered the 
infant Benjamin in court. The fact was otherwise. According 
to the evidence offered, William F. Keaton never was appointed 
the guardian of the infant, and never consented to be so, and 
did not defend the action. If this was so, the judgment was in 
reality irregular, and contrary to the course of the court. If 
an action had been brought to recover the property sold under 
it, however, evidence could not have been received to impeach it. 
Tt was the judement of a court having jurisdiction of the mat- 
ter. But according to the fact, Benjamin F. Keaton was no 
party to the proceedings either by himself or his guardian. And 
the judgment is void, for there can be no judgment against a 
person not in court. White v. Albertson, 18 N. C., 242. The 
question then presents itself, could the County Court set aside 
this judgment at a term subsequent to that at which it was ren- 
dered, by petition or motion, and receive parol evidence to show 
the truth of the transaction? It appertains to every court, as a 
necessary part of its functions, to set aside an irregular judg- 
ment. The ends of justice often require it. Bender v. Askew, 
14 N. C., 152. In that case it is stated by the Court that the 

power so to do is not confined to the term in which the 
(384) judgment is rendered. The judgment against Bender 

was rendered at January Term, 1838, and set aside at 
August Term, 1839. The first case presenting the question is 
that of Pearson v. Nesbit, 12 N. C., 185. There the judgment 
was obtained at Fall Term, 1820, and the motion, on affidavit, 
not filed until Fall Term, 1827, when the judgment was va- 
cated, because Jesse A. Pearson was both plaintiff and defend- 
ant. In Crumpler v. Governor, 12 N. C., 52, a final judgment, 
obtained at one term of the court, was at a subsequent one, on 
motion founded on affidavit, set aside for irregularity. In all 
these cases the motion was made in the court where the judg- 
ment was, and directly upon it. Tidd Prac., 614; Bing. on 
J udements, 21, 22. It has been insisted, however, that the 
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original case continued in court two terms before the Judgment 
was entered against Benjamin Keaton, and the court thereby 
recognized William F. Keaton as his guardian, and Benjamin 
was in court. For this position the case of White v. Albertson, 
14 N. C., 242, was cited. The attempt there was to impeach the 
judgment collaterally. Judge Henderson put it upon that 
ground exclusively. It is true that the case was in court the 
time specified, and the record does speak of William F. Keaton 
as the guardian of Benjamin. But on motion to vacate the 
judgment as irregular, the court is not precluded from inquir- 
ing into the truth, whether William F. Keaton was the guardian 
of Benjamin, and whether the latter did appear or not. Ben- 
der v. Askew, 14 N. C., 152. The vacating such judgments pro- 
ceeds upon the grounds “that a judgment has been signed upon 
the record, which was not in fact the judgment of the court, 
which the court ought not to have given, and which the plaintiff 
or his attorney knew the court would not give or allow.” 

The judgment of the Superior Court is reversed and the case 
remanded. 

Per Curiam. Ordered accordingly. 


Crited: Walliams v. Beasley, 35 N. C., 114; Dick v. McLaurin, 
63 N. C., 186; Mason v. Miles, 1b., 565; Cowles v. Hayes, 69 
N.C., 410; Harrell v. Peebles, 79 N. C., 30; Monroe v. Whitted, 
7b., 510; Vick v. Pope, 81 N. C., 27; England v. Garner, 84 
N. C., 214; Stradley v. King, ib., 685; Larkins v. Bullard, 88 
N. C., 87; Vass v. B. & L. Assn., 91 N. C., 58; Sumner v. Ses- 
soms, 94 N. C., 877; Burgess v. Kirby, b., 579; Syme v. Trice, 
96 N. C., 245; Whetehurst v. Transportation Co., 109 N. C., 
344; Taylor v. Gooch, 110 N. C., 892; Stafford v. Gallops, 128 
N. C., 23; Rackley v. Roberts, 147 N. C., 207. 


(385) 
JOHN D. GORDON vy. GEORGE PRICE. 


1. In an action upon a bill of exchange the evidence of a witness, who 
cannot swear to the handwriting of either party of the firm in 
whose name the bill was drawn, but who testifies that, in his opin- 
ion, the handwriting was the same as that of many notes he had 
presented to the firm and which had been paid by them, was 
competent, and it was proper to leave such evidence to the jury, 
to be judged of by then. 
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2. By the law merchant, a protest of a bill by a public notary is, in 
itself, evidence. And by our statute, Rey. St., ch. 13, sec. 10, such 
protest is prima facie evidence. 

8. Where a bill has been drawn by A upon B, in favor of C. and is 
protested for nonpayment. the acceptance by C of another bill 
from B, unless it is expressly understood that this is to be a 
satisfaction of the debt due by A, does not debar © of his action 
against A upon the original bill, provided the bill of B is dis- 
honored, But. it is necessary for C, in his suit upon the original 
bill, to show that he used proper diligence on the second bill and 
could not obtain payment. 


AppEaL from the Superior Court of Law of Cuowan, at 
Spring Term, 1849, Manly, J., presiding. 

The action is assumpsit by the payee of a bill of exchange 
for $500, purporting to be drawn at Edenton in this State by 
George Price & Co., on Thomas McAdam & Co., of New York, 
on 11 November, 1844, and payable at sight, and it was tried 
on non assumpsit, and satisfaction pleaded. 

The firm of George Price & Co. was composed of George 
Price, the defendant, and one Daniel Messmore, and, at and 
before the drawing of the bill, did business in Edenton. To 

establish the drawing of the bill, a witness for the plain- 
(386) tiff deposed that he knew the handwriting of the defend- 

ant, and that the signature to the bill was not written 
by him; that he had never seen the other partner, Messmore, 
write, and he could not say whether he signed the bill or not; 
but that he was a constable in Edenton while George Price & 
Co. did business there, and had frequently received for collec- 
tion notes in their name, which he presented at their place of 
business, and that they were paid by the firm; and that the bill 
sued on and those notes were in the same handwriting. This 
evidence was objected to on the part of the defendant, but was 
received, 

The plaintiff further offered in evidence a protest of the bill, 
made 16 November, 1844, for nonpayment, purporting to be 
under the signature and seal of a notary in New York. On 
the part of the defendant it was insisted that it could not be 
received without proof of the handwriting and official character 
of the person professing to be a notary. But the court allowed 
it to be read to the jury. 

On the part of the defendant evidence was then given that 
the plaintiff lived in Norfolk, in Virginia, and cashed the bill 
there at the request of one McAdam of that place, who carried 
it to him for that purpose; and that, upon the return of the 
bill protested and information thereof to McAdam, he offered 
the plaintiff a bill drawn by “McAdam & Brother,” of Norfolk, 
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on “Thomas McAdam & Co.,” of New York, and payable to one 
Gray, for the amount then due on the bill sued on, and endorsed 
by Gray to the plaintiff, and that the plaintiff received the 
same. Thereupon the plaintiff gave evidence that the bill last 
mentioned was not paid at maturity, but protested for nonpay- 
ment; and that, upon the return of it, the plaintiff recovered 
judgment thereon against Gray, but was unable to obtain satis- 
faction thereof. Upon that evidence the counsel for the defend- 
ant prayed an instruction to the jury that the second 
bill, so received by the plaintiff, was a satisfaction of (387) 
that sued on in this action, and that the drawers were 
hereby discharged. But the court refused to give the instruc- 
tion, and directed the jury that accepting the second bill would 
not amount to a payment or satisfaction of the bill sued on, 
unless it was given and received upon an agreement that it 
should be a satisfaction. 

After a verdict and judgment for the plaintiff, the defendant 
appealed. 


Burgwyn and A. Moore for plaintiff. 
Heath for defendant. 


Rerriy, C. J. Upon the point as to the proof of the hand- 
writing, the case seems to be one of that class in which the proof 
has been allowed to come from a witness whose knowledge of 
the writing was derived from papers purporting to be made by 
the party, which were established in the mind of the witness to 
be genuine by the fact they were so treated by the party from 
time to time by paying them. Pope v. Askew, 23 N. C., 16, and 
S.v. Harris, 27 N. C., 287. It is of no consequence that the wit- 
ness had no such knowledge of the writing of the partner, Mess- 
more, derived in any manner as would enable him to say with 
precision that he believed that Messmore personally put. the 
name of the firm to the bill; for, whether that person, or any 
other duly authorized, sioned the bill, the firm was in law the 
drawer, and the witness states his belief that, as far as could 
be judged from the handwriting, this bill was signed by the 
same person who habitually made notes on the house of George 
Price & Co., which that firm habitually took up from the wit- 
ness. The substance of the testimony is that whoever generally 
gave securities in the name of George Price & Co.—whether one 
of the partners or a clerk—must have drawn the bill in 
question. That, we think, was sufficient to let the bill (388) 
go to the jury, whose provinee it was to determine how 
much eredit ought to be allowed to the judgment and integrity 
of the witness. 
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By the law merchant a notarial protest is, in itself, evidence. 
Chitty on Bills, 405. The doctrine rests upon usage and the 
universal convenience of the commercial world. With us, how- 
ever, it is established by statute, which extends to all kinds of 
bills, and makes the protest prima facie evidence, against the 
drawers, of a demand on the drawee and notice to the drawer. 
Rey. St., ch. 13, sec. 10. 

The Court concurs also in the instructions to the jury. The 
note or bill of a third person taken by a ereditor may, under 
circumstances, be a satisfaction absolutely; that is, when so 
intended. If it be passed at the time of making a purchase or 
otherwise contracting a debt, there seems to be a natural pre- 
sumption of an intention that it should be in discharge of the 
debt; and that appears to be the general effect of the adjudged 
cases. But, at the same time, the current of the authorities, in 
the case of a pre-existing debt, is the other way, establishing 
that the discharge of such a debt is not presumed from the cred- 
itor’s accepting a note or bill on another merely, but there must 
be an agreement to that effect, either express or to be inferred 
plainly from the circumstances and conduct of the parties. It 
is not necessary to refer to particular adjudications, as they are 
numerous, and the doctrine established. Most of the cases are 
collected in the note of the American decisions appended to 
Cumber v. Wayne, in the American edition of 1 Smith Leading 
Cases, 146. There is nothing here to authorize an inference of 
an unconditional agreement for the extinguishment of the prior 
debt by the second bill. The contrary presumption is strong, 
from the circumstance that, when the plaintiff took the second, 

he still kept the first bill: as it shows he did not mean to 
(389) give up any name until he should get actual satisfaction. 

It was, indeed, incumbent on the plaintiff to show on the 
trial of this suit that he used proper diligence on the second 
bill and could not obtain payment. But that he did. It was, 
however, argued that the rule apples only when the creditor 
receives a second bill or note from some one who was liable for 
the original debt, which was said not to be the case here, as 
McAdam, from whom the plaintiff received the bills, was not 
a party to either. That person is not stated not to be one of 
those bearing that name, who composed the firms in Norfolk 
and New York; and from the transaction one would take it 
that he was of those firms and in that way connected with the 
bills, and probably, also, as agent for George Price & Co., for 
whose accommodation it would seem the bill might have been 
drawn, and discounted, as it was made payable to the plaintiff, 
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not upon any previous transaction, but to be discounted simply. 
But, if McAdam was really a mere stranger and only the agent 
of George Price & Co. to procure the discount, the case is 
stronger against the defendant; for, then, the drawers cannot 
avail themselves of his act, being that of a stranger, as a satis- 
faction of their debt. Clow v. Borst, 6 John., 37. | 

The counsel for the defendant further insists that the pro- 
test was premature, Inasmuch as the bill was entitled t6 grace; 
and yet it does not appear that it had been presented before 16 
November—the day of the protest for nonpayment. But this 
point is not taken in the exception, and therefore cannot be 
taken here. It cannot be told that the plaintiff did not show 
by other evidence a previous presentment of the bill, or that in 
New York sight bills are not entitled to days of grace, as, ac- 
cording to our impression, such is the rule here. 

Per Curiam. Judgment affirmed. 


Cited: McKonkey v. Gaylord, 46 N. C., 97; Currte v. Ken- 
nedy, 78 N. C., 93; Tuttle v. Rainey, 98 N. C., 516; Buggy Co. 
v. Dukes, 140 N. C., 396. 


(390) 


JOHN BRITT v. JOHN PATTERSON, 


An appeal will lie to the Superior Court from an order of the County 
Court allowing an amendment; and in such a case the Superior 
Court has the same right of discretion, in regard to the amend- 
ment, which the County Court had—the order of the County Court 
being annulled by the appeal. 


ApprraL from the Superior Court of Law of Greens, at Fall 
Term, 1849, Manly, J., presiding. 

The plaintiff took out an attachment against the defendant’s 
estate for $450, directed to any constable and returnable before 
a justice of the peace, and it was levied and returned to the next 
County Court. At that term the plaintiff moved the court to 
amend the proceedings by directing the writ to the sheriff, and 
making it returnable to that term of the court, and allowing 
the return on it to be changed from that of a constable to one © 
by the sheriff. The motion was opposed by Patterson; and he, 
on his part, moved the court to quash the return and the writ. 
The court refused the motion of Patterson, and allowed that of 
Britt; and the former prayed and was allowed an appeal, but 
was unable at the time to give the security required by the court. 
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Afterwards, he took the case up to the Superior Court by cer- 
tiorari, and there both parties renewed respectively the motions 
they had made in the County Court, and his Honor reversed 
the decisions, and held that the motion of the plaintiff, Britt, 
ought to be disallowed, and that of Patterson allowed, and or- 
dered accordingly; and then Britt appealed to this Court. On 
the part of Brit? his own affidavit was offered to establish the 

justice of the debt, and that of the justice who issued the 
(391) attachment, stating that the proceedings were put into 

the form in which they were, through his ignorance and 
mistake of the law. 


J. H. Bryan and Husted for plaintiff. 
Biggs for defendant. 


Rerrim, C. J. It is insisted on the part of Britt that the de- 
cision of the County Court is conclusive, as it belongs to each 
court to make amendments, as a matter ‘of discretion, not the 
subject of revision. That is true in respect of appeals to this 
Court from such orders in the Superior Court; but it never 
has been so held as between the County and Superior Court. 
The distinction is this: that, as a court of error, which is the 
character of this Court, it is not competent to it to exercise any 
discretion, which is necessarily more or less dependent upon ev1- 
dence and facts, but only to determine whether, in point of law, 
a decision of the court below be erroneous or not; whereas, upon 
appeal from the County to the Superior Court from an order of 
amendment, the latter court has all the discretion the former 
had, and can receive new evidence, and determine upon the pro- 
priety of the amendment, according to the case as made to ap- 
pear to the Superior Court. It was, therefore proper that his 
Honor should consider of the several motions of the’ parties. 
Indeed, it is seen by what was done in this case that the decis- 
ion of the County Court was annulled by the appeal from it, 
and then Britt was under a necessity to renew hrs motion in the 
Superior Court. It follows, of course, that the court was 
obliged to consider of its propriety, and might therefore refuse 
it. Having done so, the decision must stand, even if we, here, 
thought it an indisereet exercise of power, as it has often been 
decided that the Supreme Court cannot interpose in such cases. 

We must say, however, that, as far as an opinion can be 
(392) formed from the face of the record and the facts disclosed 
in the affidavits, our judgment would entirely concur 
with that of his Honor, if it were our province to decide the 
point. The course of the creditor was a gross abuse of the 
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process of attachment, in the first instance; and the attempt to 
sustain it in this manner was an equally gross abuse of the 
power of amendment, exercising it, not to advance justice by a 
fair trial, but to encourage short cuts to stifle defense. 

Per Curiam. Orders affirmed. 


Cited: Bagley v. Wood, 34 N. C., 91; Simonton v. Chipley, 
64 N. C., 153. 


MARTHA A. LASSITER vy. CHARLES H. HARPER. 


Where a judgment was obtained before a justice of the peace against 
a husband and wife, on a bond executed by them during their 
coverture, and an execution levied on the land of the wife, and 
returned to the County Court where, after the death of the hus- 
band, an order was made for the sale of the land: He/d, that the 
wife was entitled to a certiorari to the Superior Court. 


ArprEat from the Superior Court of Law of GREENE, at 
Spring Term, 1849, Battle, J., presiding. 

This is an ‘appeal from an order dismissing a writ of certiorarz. 
The facts are these: The plaintiff, Martha A. Lassiter, was the 
wife of one Uzzell Lassiter, and during their coverture they exe- 
cuted their joint bond to Harper for $94.50, on which a warrant 
was brought and judgment rendered against both in March, 
1847. Afterwards the husband died and Harper sued 
out execution against the husband and wife, which the (393) 
constable levied on the land of Mrs. Lassiter and returned 
the levy to the County Court, on the second Monday of August, 
1847, when without taking any notice of the husband’s death, 
the justice’s judgment was affirmed, and a venditiont exponas 
was awarded, and, in October following, the plaintiff obtained 
this writ. Her affidavit stated her coverture at the time the 
bond was given and the judgment rendered, and that 1t was ren- 
dered in her absence and without her knowledge. The counter- 
affidavits of the creditors and the constable were put in, and 
stated that Uzzell Lassiter was insolvent, and that the debt was 
contracted for necessaries for his family, and that the articles 
were sold on the eredit of the feme and her land; and that she 
. made no objection to the judgment being given, on account of 
her coverture, nor prayed an appeal, but she acknowledged the 
justice of the debt, and promised, at the time and also after the 
death of her husband, to pay or secure it by a new bond; and that 
she so continued to promise, until she was advised by counsel at 
August court that she might avoid the payment by reason of her 
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coverture, when she refused to give her bond; but that she did 
not, even then, oppose the affirmance of the judgment and order 
of sale. In reply the plaintiff offered the affidavit of the magis- 
trate, that Mrs. Lassiter was not present when the judgment 
was given, though it purports to have been rendered by confes- 
sion, and her own affidavit, that the debt was chiefly for spiritu- 
ous liquors sold to her husband, who was very intemperate. 

His Honor was of opinion that the case was a proper one for 
a writ of error coram nobis, and not for a certiorarz; and he 
dismissed the latter writ. 


No counsel for plaintiff. 
(394)  biggs for defendant. 


Rerriy, C. J. There is no doubt that coverture in a defend- 
ant, at the time of the suit commenced, is error of fact, and it 
may ordinarily be corrected by writ of error coram nobvs. 
Tidd Pr., 1137. Perhaps that remedy might be used in this 
case. We will not say it could not. But, owing to the peculiar 
nature of the proceedings, the question does not seem free of 
difficulty. For, while the writ would necessarily go to the 
County Court, it is obvious that there was no error there, but 
that it was in the proceedings before the justice out of court. 
From him the case went to the County Court upon execution, 
and, of course, not open to defense. The court might probably 
hear and decide in a summary way an allegation of payment 
since the judgment rendered, or that there was personal prop- 
erty, or the like. But certainly no defense could be made there 
which the party might have made before the justice, and there- 
fore this disability could not have availed her in the County 
Court, and there was no error in affirming the judgment. But 
it may be admitted that a writ of error would he in such a case. 
Yet we think the feme is entitled to the remedy by certiorari 
also, and, indeed, that is the more convenient method of pro- 
ceeding, and the better, because it opens the case to a final de- 
termination on the merits. She is entitled to the certiorari, as 
an extension of the privilege of making defense and appealing, 
of which she was deprived by the creditor’s suing her and taking 
judgment, when she was under the incapacity of coverture, and 
could neither plead nor appeal. As our law mtends that every 
person may have a trial de novo of the facts, unless the party 
gives up an appeal by his own laches, it is clear the feme is in 
this case entitled, as if she had been suz juris and had appealed. 
The objection, that no defense was made upon the trial of the 
warrant, is nothing, as spe could not defend. Besides, judg- 
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ments by default are set aside upon certiorari, and the defend- 
ant allowed to plead upon showing merits and that the 
omission to appeal did not arise from laches. Dougan v. (395) 
Arnold, 15 N. C., 99. And there can be no clearer merits 

than those of a woman who has been prevailed on to execute a 
bond during coverture, whereby it is void. There is an attempt 
to answer that by bringing forward promises to pay the debt 
after the death of her husband. But they cannot have any 
effect, for they could not add any efficacy to the judgment, as 
one against her, and, as engagements to pay the debt of the 
husband, they were without consideration, and also void because 
they were not in writing. The Court holds, therefore, that the 
order dismissing the certzorarz 1s erroneous, and that the party 
ought to be allowed to plead to the merits, and have a trial in 
the Superior Court. 

Per Curiam. Judgment accordingly. 


Cited: Roughton v. Brown, 58 N. C., 394. 


STATE v. COONROD CREASMAN. 


Where, on a capital trial, the prisoner challenges a juror for favor, 
and the solicitor for the State admits the cause to be true, the 
prisoner is bound by his challenge, and cannot afterwards be al- 
lowed to have the matter tried, either by the triers or the court. 


Aprrat from the Superior Court of Law of Buncomsg, at 
Fall Term, 1849, Hllus, J., presiding. 

The prisoner was indicted for rape. In forming the jury, a 
person tendered was challenged by him for favor, and 
the counsel for the State admitted the cause assioned to (396) 
be true, and the court thereupon allowed it. On the part 
of the prisoner it was then insisted that the admission that the 
juror was not indifferent for the prisoner did not of itself au- 
thorize his discharge, and that the prisoner had a right to exam- 
ine him on oath touching that matter, and, if it should thereby 
appear that he was indifferent, then that the prisoner had a 
right to elect him of his jury. But the court refused to con- 
sider the matter further. 

The woman alleged to have been violated was examined on 
the trial, and, after proving the fact, she stated, as a part of her 
testimony, that she made no outcry at the time, and gave no 
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information of the injury to any person for four or five months 
after it oeccurred—-assigning as the reason for her conduct in 
those respects that the prisoner threatened to kill her if she did 
not submit, or if she should ever tell any one. Evidence was 
further given to support and discredit the testimony and char- 
acter of the witness. The counsel for the prisoner moved the 
court thereupon to instruct the jury that the great length of 
time before proseeutrix made known the alleged violence created 
such a presumption against the truth of her testimony that the 
jury ought not to rely on it, but ought to acquit the prisoner. 
The court refused to give that instruction, but informed the 
jury that the admission of the witness, that she made no outery, 
and that she concealed the alleged wrong so long, was a circum- 
stance which tended to her discredit, and cought to be considered 
by the jury accordingly; and that it was for them to determine 
from those circumstances, and from the reason she gave for her 
conduct, together with the evidence of her character, and the 
other evidence affecting her credibility, how far she was en- 
titled to belief. And the court further instructed the jury that, 
after considering all the evidence, if thev should be of opinion, 

beyond a reasonable doubt, that the prisoner had carnal 
(397) knowledge of the prosecutrix, forcibly and against her 

will, they ought to find him guilty; but if they should 
be of opinion that he did not have carnal knowledge of her, or, 
if he had, that it was not against her will, they ought to find him 
not guilty. 

The indictment lays the day of the offense on 9 April, 1849; 
and in the caption of the record it appears that the term of the 
court at which the bill was found began and was held the second 
es) after the fourth Monday in March, 1849, which was 

9 April. It further appears on ‘the record that the witnesses 
were sworn and the bill was sent to the grand jury on 10 April, 
1849., The prisoner was convicted, and appealed. 


-lttorney-General for the State. 
W. H. Haywood for defendant. 


Rurrin, C. J. The challenge of the juror was properly 
allowed. A party has no right to examine the juror or any 
other person by way of fishing for some ground of exception. 
A challenge must be made and a specific cause assigned, and 
that cause denied on the other side, before evidence can be 
heard; for, until that be done, there is no issue for the decision 
of the triers or of the court in their stead. When one party, in 
order to save time, or from a conviction of its truth, confesses 
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the other’s cause of challenge, it must necessarily be held to be 
true; and the one cannot complain of the allowance of his own 
exception, nor the other of the reception of its admission. 

The effect to be given to the testimony of the woian de- 
pended upon the credit to which she was entitled; and that was 
a question exclusively for the jury, and it was fairly left to 
them. 

It has been suggested that the indictment may be defective in 
not averring the offense to have been committed at some 
hour of the day before the inquisition taken, since the (398) 
day stated in the bill and that on which the court began 
is the same. If there were anything in the objection, it would 
not apply here, as the record shows affirmatively that the bill 
was sent to the grand jury on the second day of the term, and 
so it must have been found after the offense charged. 

The Court do not see any other ground on which the judg- 
ment can be reversed, and it must stand affirmed. 

Per Curiam. Ordered to be certified accordingly. 


JOHN McRAF, ror IWLIMSELFE AND THE WARDENS OF THE Poor, V. 
JOHIN KELLER. 


Under our statute, prohibiting the sale of liquor to a slave, which 
gives a penalty of $100 against the offender, and declares that 
it shall “be recovered by warrant before any justice of the peace, 
and applied, one-half to the use of the party suing for the same 
and the other half to the use of the poor of the county,” any per- 
son may sue for the penalty as informer, qui tam. 


AppEAL from the Superior Court of Law of New Hanover, 
at Spring Term, 1849, Caldwell, J., presiding. 

This is an action of debt to recover a penalty given by statute 
for trading with a slave, commenced before a justice of the 
peace, and brought to this Court by successive appeals. Plea, 
not guilty. And it was submitted to this Court upon the follow- 
ing case agreed: “That the defendant, John Keller, on Sunday, 
28 March, 1847, did sell and deliver to Larcel, a slave, the prop- 
erty of B. Flanner, in the county of New Hanover, spir- 
ituous liquors, without the permission in writing or (399) 
otherwise, from his master, or manager, so to do.” 

The defendant contends that the plaintiff cannot recover, be- 
cause the statute which gives the penalty sought to be recovered 
in this action does not confer upon the plaintiff the right to sue. 
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The court, being of opinion with the plaintiff, rendered judg- 
ment accordingly, and on motion Judgment against sureties to 
the appeal from the judgment of the County Court, whereupon 
the defendant appealed to the Supreme Court. 


No counsel for plaintiff. 
D, Reid for defendant. 


Rerriy, C. J. The writ was commenced by warrant to re- 
cover the penalty of $100, given by the Revised Statutes, ch. 34, 
sec. 75, for selling spirituous liquors to a slave. It was sub- 
mitted to the court upon a case agreed, in which the facts 
charged were admitted, and the only objection taken to the re- 
covery was that the act does not give the informer an action. 
His Honor held that it did; and from a judgment against him 
the defendant appealed. 

The opinion of the Court is that the judgment was right. The 
act gives the penalty, “to be recovered by warrant before any 
justice of the peace, and applied, one-half to the use of the war- 
dens of the poor of the county.” The single question is, in 
whose name the suit is to be brought; and it seems difficult to 
imagine a clearer direction than that it 1s to be in the name of 
any person who will bring the suit—‘“the party suing for the 
same.” It is true that an informer has no right, at common 

law, to an action for a penalty; and, therefore, he cannot 
(400) bring an action unless the statute give it to him. It is 

so laid down in Fleming, qui tam, v. Barley, 5 East, 318, 
which was cited for the defendant not only for that position, but 
also for the further one, that such words as are in our statute 
are not sufficient to give the informer an action. But it is 
plainly not an authority to the latter point. The statute there 
sued on gave various penalties of different amounts, and enacted 
that any of them “exceeding £20 shall and may be recovered be- 
fore a justice of the peace.” By a subsequent clause it was fur- 
ther enacted that all the penalties, when recovered either by 
action in any court or in a summary way before a justice, “shall 
be apphed, one moiety to the plaintiff in any such action or the 
informer before any justice, and the other moiety to the king.” 
It was held that an informer could not sue gue tam for any pen- 
alties of £20 or under, because, although the act applied one 
moiety of them, ‘when recovered,” to the informer, yet it con- 
ferred on him no right to sue for those penalties, as it did in 
respect of those exceeding £20. That, as it seems to us, was 
clearly right, since, when a statute prohibits a thing as an 
offense to the public, under a penalty, no debt arises to a private 
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person, unless the statute also gives the penalty or a part of it 
to him who will sue for it, as laid down, long before the case 
cited, by Sergeant Hawkins, Pl. C., Bk. 2, ch. 25, sec. 17. The 
reason is that the penalty for such public offense belongs to the 
sovereign as a debt, and is to be recovered by action in the name 
of the sovereign. Rex v. Malland, Str., 828. The case of Flem- 
ing v. Bailey is, then, an authority to this only, that applying a 
part of the penalty, after its recovery, to the benefit of an in- 
former does not confer on him the power of suing for the pen- 
alty. In other words, that the term “informer” in the statute 
does not per se imply that in such a case he may be “the plain- — 
tiff’ in an action for the recovery, but only the informer 

or prosecutor, as he is sometimes called. But the pro- (401) 
vision in this statute is not of that kind. It creates a 
penalty, “to be recovered by warrant, and applied one-half to 
the use of the party suing fer the same and the other half to the 
wardens of the poor.” This recognizes the right of action in 
some person. In whom? Why, “the person suing,” as plainly 
as it can be. Sergeant Hawkins, in the section already quoted, 
states that when a statute gives a part of a penalty “to him who 
will sue for it,” he took it to be settled that any one may bring 
an action and lay it fam pro domino rege quam pro seipso; 
thus using the very terms in which the act under consideration 
is expressed. There are, indeed, many acts in which the like 
language is found on which informers have sued in their own 
names. Both the English statute and our own against usury, 
for example, have the words, “the one moiety of which forfeit- 
ures to be to him that will sue for the same by action of debt, 
and the other,” ete.; and we know that in both countries the 
action of debt in such cases is constantly brought in the name of 
the informer gui tam. ‘Those words, “to him that will sue for 
the same” and “to the use of the party suing for the same,” not 
only determine the interest which the informer is to have in 
the penalty, but necessarily imply, if they do not expressly con- 
fer, his right of action gui tam. 

Prr Curiam. Judgment affirmed. 
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(402) 
ELISHA HERRING vy. THE WILMINGTON AND RALEIGH 
RAILROAD COMPANY. 


1. The position is not tenable that, whenever damage is done, the law 
implies negligence. 


2. But where the plaintiff shows damage. resulting from the act of the 
defendant, which act, with the exertion of proper cure, does not 
ordinarily produce damage, he makes out a prima facie case of 
negligence, which cannot be repelled but by proof of care, or some 
extraordinary accident which makes the care useless. 


3. What amounts to negligence is a question of law. 


4, In an action on the case against a railroad company for the negli- 
gence of their agent in running over and killing a slave, where it 
appeared that the slave was asleep on the track, that the cars 
were going with their usual speed and at the usual hour, and the 
engineer, when within a short distance of the slave, attempted 
to stop the engine by letting off the steam and reversing the 
wheels: Held, that was not a case of negligence to subject the 
company to damages. 


AppEAL from Sampson Superior Court of Law, at a Special 
Term, in December, 1849, Battle, J., presiding. 

This was an action of the case, brought by the plaintiff -to 
recover duiages of the defendants for negligent management of 
their cars, whereby one of the plaintiffs slaves was killed and 
another badly wounded. On the trial it was proved that, on a 
certain Sunday in August, 1845, about 2 o’clock in the after- 
noon, a train of cars belonging to the defendants was passing 
along their road at the usual rate of fifteen or twenty miles an 
hour, when the wheels of the cars passed over one of the plain- 
tiff’s la and killed him instantly, and badly injured the hand 

of another. 
(403) It was admitted that the slaves were asleep at the time, 

but it was disputed, upon the evidence, whether they were 
lying on the bed of the road or just outside of it, or whether 
the one who was killed was not sitting asleep on one of the rails, 
no witness having seen them until after the injury, when the 
body of the deceased was found on the bed of the road with his 
thigh and arm both erushed. The day was clear, and the part 
of the read where the slaves were was straight for more than a 
mile, but the slaves were under the shadow of a bridge which 
connected the two sides of a deep cut, sixty feet wide at top at 
that place. The wiinesses differed as to the distance at which 
the slaves might have been seen by the engineer, who had the 
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management of the cars, had he been looking out for them, some 
stating it to be half a mile, and others at two hundred yards. 
t was proved that the train of cars was the regular mail train, 
and that it was passing at the usual hour, and that the plaintiff 
owned the plantation at the bridge on both sides of the road. 
The defendants, for the purpose of showing that the injury 
was not occasioned by any fault of their agent, offered to intro- 
duce as a witness the captain of the train, but it was objected 
that he was interested, because of his being responsible to the 
defendants if a recovery was had against them. It appearing, 
however, upon his examination to that point, that he had noth- 
ing to do with the running of the cars, that being under the ex- 
clusive direction of the engineer, who was appointed by and 
responsible to the company, and not to the captain, he was ad- 
mitted. From the testimony of him and other witnesses it ap- 
peared that when the cars were very near the slaves, just before 
it passed over the one who was killed, the engineer attempted to 
stop the cars by letting off the steam and reversing the wheels, 
but the impetus which they had received carried them on about 
seventy yards before they stopped. It was proved to be the duty 
of the engineer, whose station is on the right side of 
the engine, to keep a lookout for obstructions on the road. (404) 
It was further proved that, when the train was moving 
at the rate of fifteen or twenty miles an hour, it could not be 
stopped suddenly in a shorter space than seventy-five or a hun- 
dred yards. The engineer was proved to be ordinarily skillful. 
The plaintiff contended that it was only necessary to prove that 
the injury was done to his slave by the defendants or their 
agent, and the law would imply that it was done negligently, un- 
til the contrary was shown. The plaintiff contended further, that 
he was in no default, for that, admitting it to have been wrong 
in his slaves to have gone to sleep on the defendants’ road at the 
time when their train of cars usually passed, he was not to be 
affected by their wrongful act. But that, if the fault of his 
slaves could be imputed to him, he was still entitled to recover, 
if the defendants were, as he contended they were, guilty of neg- 
lect on account of their agent, the engineer, not keeping a proper 
lookout, and by such default not having seen his slaves in time 
to prevent running over them. In other words, that notwith- 
standing his (the plaintiff’s) default, the defendants’ miscon- 
duct was the proximate cause of the injury, and they were there- 
fore responsible for it. The defendants contended that, as the 
plaintiff was guilty of the first negligence by his slaves going to 
sleep on their road at such an unseasonable hour, he brought the 


291 


IN THE SUPREME COURT. [32 


pm i a a 


HERRING vt. RAILROAD. 


injury on himself and could not recover, even supposing their 
agent was, though they contended he was not, guilty of some 
negligence. 

The court charged the jury that to entitle the plaintiff to re- 
cover he must show that he had sustained an injury by the neg- 
ligent conduct of the defendants’ agent; that the plaintiff’s 
slaves were guilty of neglect in going to sleep upon the defend- 
ants’ road at the time and under the circumstances stated by the 

witnesses, and that the fault of his slaves was imputable 
(405) to the plaintiff; this circumstance, though it would not 

in all cases excuse neglect on the part of the defendants, 
yet would diminish the amount of prudence and care required 
of them; that if the plaintiff’s slaves had been crossing the rail- 
road along an ordinary public highway, where they had a right 
to be, the defendants would be responsible for any neglect of 
their agent, the engineer, in keeping a proper lookout, if such 
neglect were the cause of injury to the slaves; but that, under 
the circumstances of this case, such precautions in keeping a 
lookout could not be expected or required from the engineer, and 
the defendants were not responsible, unless their engineer, after 
seeing the slaves, failed to use all the means in his power to pre- 
vent injuring them, and that they were responsible, if he did fail 
to use such means after seeing the slaves. 

The jury returned a verdict for the defendants. And the 
plaintiff, after an ineffectual motion for a new trial, appealed 
to the Supreme Court. 


Strange and D. Reid for plaintiff. 
W. Winslow for defendants. 


(406)  Prarson, J. The gravamen of the action 1s negligence 
on the part of the defendants through their agent, and the 
question is, Was there evidence of negligence? 

It was proven that the cars ran over two negroes of the plain- 
tiff, killing one and injuring the other; and the plaintiff insists 
that, from this fact, the law implies negligence. The position 
is not tenable that whenever damage is done the law implies 
negligence. The bare statement of the proposition shows its 
fallacy. The cases of Ellis v. BR. R., 24 N. C., 138, and Peggitt 
vo. R.R., 54 E. C. L., 229, were relied on as supporting this posi- 
tion. In both cases fire was communicated to the property of. 

the plaintiffs—in the one case, a barn; in the other a 
(407) fence was set on fire by sparks from the cars. It was 
proven in both cases that the cars had been running for a 
long time without doing any damage, and, things remaining in 


292 


N.C.] DECEMBER TERM, 1849. 


a A A RR 


the same condition, the fact that fire was communicated on a par- 
ticular occasion was properly held to be prima facie evidence 
that it was the result of negligence. Judge Gaston, in the case 
of Hillis, lays down the rule in these words: “Where the plain- 
tiff shows damage resulting from the act of the defendants, 
which act with the exertion of proper care does not ordinarily 
produce damage, he makes out a prima facie case of negligence, 
which cannot be repelled but by proof of care, or some extraor- 
dinary accident which makes care useless.” In other words, 
as the cars had been running under the same circumstances time 
after time without setting fire to the fence, if on a particular 
occasion the fence is set on fire, it must be ascribed to negligence, 
unless it can be accounted for, as by showing there was a sudden 
gust of wind or some other unusual cause. In this case the 
cars had been running for years without injuring a negro, be- 
cause no negro had fallen asleep upon the track. That was itself 
an unusual circumstance, and repels any inference of negligence, 
from the mere fact that damage was done, and therein this case 
differs from the cases of the fence and the house, which had re- 
mained stationary. The question of negligence, then, 1s open 
for inquiry. 

What amounts to negligence is a question of law. Admitting 
the facts to be as contended for by the plaintiff, there was no 
evidence of negligence. The cars were running at the usual 
hour and at the usual speed, not through a village, or over a 
crossing place, or turning a point, but upon a straight line, 
where they could be seen for more than a mile. The negroes 
might have been seen at the distance of half a mile. Whether 
the engineer saw them or not until he was too near to stop, does 
not appear. There is no evidence that he was not in his place 
and on the lookout. It cannot be inferred from the fact 
that he made no effort to stop until he got within twenty- (408) 
five or thirty yards of the negroes; for that is entirely 
consistent with the supposition that he had seen them for a half 
mile; because, seeing them to be men, he naturally supposed they 
would get out of the way before the cars reached, and might 
well have continued under this impression until he got near 
enough to see that they were either drunk or asleep, which he 
was not bound to foresee, and his being then too near to stop, 
so as to save them, was their misfortune, not his fault. 

Tf there had been a log of wood on the track, running over it 
would amount to negligence; for, if the engineer did not see it, 
there was negligence in not keeping a lookout, and if he did see 
it, there was negligence in not stopping in time, as wood has 
neither the instinct of self-preservation nor the power of locomo- 
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tion. If there had been a cow on the track, the case would not 
be so clear, for the animal has both the instinct of self-preserva- 
tion and the power of locomotion; but, on the other hand, 1t is 
known that such animals lose their natural apprehension of 
danger by frequently seeing and hearing the cars. But as the 
negroes were reasonable beings, endowed with intelligence, as 
well as the instinct of self-preservation and the power of locomo- 
tion, it was a natural and reasonable supposition that they would 
get out of the way, and the engineer was not guilty of negligence 
because he did not act upon the presumption that they had lost 
their faculties by being drunk or asleep. If a deaf-mute, while 
walking on the track, be unfortunately run over, it would cer- 
tainly not be negligence, unless it was proven that the engineer 
knew the man and was aware of his infirmity. If the cars are 
to be stopped whenever a man is seen walking on the road, lest, 
perchance, he may be a deaf-mute, and whenever negroes are seen 
lying on the track, lest they may be drunk or asleep, a knowledge 
of this impunity would be an inducement to obstruct the 
(409) highway and render it impossible for the company to 
discharge their duty to the public as common carriers. 
We concur with his Honor as to the competency of the captain 
as a witness for the defendants. He was in no wise responsible. 
But we do not concur in the opinion, “that the fault of his 
slaves in going to sleep on the road at the time and under the 
circumstances stated by the witnesses was imputable to the 
plaintiff.” No fault is imputable to the owner for not prevent- 
ing his negroes from going about on Sunday and lying down 
where they please, nor is the amount of care required of the 
defendants thereby “diminished.” For this reason, we should 
be compelled to grant a venire de novo if this construction could 
have influenced the decision of the case. But as the plaintiff 
made out no evidence of negligence, this error was immaterial. 
For the same reason it is unnecessary to notice the cases cited 
In the argument as to the damage done, when there was negli- 
gence on both sides. We concur in the opinion that, when this 
1s the case, neither party can recover, unless one be guilty of 
wanton injury or gross neglect, which is much the same thing; 
for, if both are in equal fault, if one can recover, so can the 
other, and thus there would be mutual faults and mutual recover- 
ies, which would contradict the saying, “that law is the perfec- 
tion of reason.” 
Per Curram. Judgment affirmed. 


Cited: Bales v. Holmes, 33 N.C.,19; Brock v. King, 48 N.C., 
47; Couch v. Jones, 49 N. C., 408; Scott v. R. R., 1b., 433; 
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Woodhouse v. McRae, 50 N.C., 2; Chaffin v. Lawrence, vb., 180; 
Poole v. R. R., 58 N. C., 841; Anderson v. Steamboat Co., 64 
N.C., 409; Jones v. R. R., 67 N. C., 125; Bryan v. Fowler, 70 
N.C., 598; Manly v. R. R., 74 N. C., 659; Doggett v. Rh. #., 81 
N. C., 464; Aycock v. R. R., 89 N. C., 827; Pleasants v. BR. R., 
95 N. C., 208; Emry v. R. R., 109 N. C., 592; Miller v. Lh. £., 
128 N. C., 28; Whitesides v. R. R., rb., 234. 


Overruled (in part): Deans v. R. R., 107 N. C., 690; Clark v. 
fi. R., 109 N. C., 445; Pickett v. R. R., 117 N. C., 630. 


(410) 
THOMAS C. PASS v. THOMAS IL. LEA. 


1. A, being entitled to a distributive share in certain slaves belonging 
to an intestate’s estate, before administration granted conveyed by 
deed to B certain of the said slaves specifically and by name. 
After letters of administration issued, B, who was also one of 
the next of kin, joined with A and the other next of kin in a 
petition against the administrator for a settlement of the estate 
and a division of the slaves. and the slaves which had been con- 
veyed by A to B were, under the proceedings on that petition, 
allotted to A: 


2. Held, that in an action by B against A to recover the slaves, A 
was estopped from denying that she had title to the slaves at the 
time she conveyed them: 


8. Held, secondly, that the proceedings under the petition did not 
estop B from asserting his title against A. 


APPEAL from the Superior Court of Law of CasweEtt, at Fall 
Term, 1849, Settle, J., presiding. 

This is an action of detinue to recover certain slaves men- 
tioned in the plaintifi’s declaration. The facts are as follows: 
John Gamble died in 1836, intestate, possessed of the slaves in 
controversy and others. He left, as his next of kin, a sister, 
Mrs. Gamble, the testatrix of the defendant, and four children of 
another sister, who died before him; of these children, Thomas 
Read, the testator of the plaintiff, was one. No administration 
upon his estate was granted until 1844, when letters issued to 
Nathaniel J. Palmer, who immediately took into his pos- 
session all the slaves of his mtestate. Thomas Read and (411) 
Mrs. Gamble filed a petition for a partition of the slaves, 
the other children of the deceased sister of John Gamble and 
his administrator being parties defendant. Mrs. Gamble, by 
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deed of bargain and sale, bearing date 20 January, 1844, con- 
veyed the slaves sued for to Thomas Read, and died after the 
filing of the petition and before partition made. <A partition 
was duly made and confirmed by a decree of the court, and the 
slaves so attempted to be conveyed by Mrs. Gamble were allotted 
to the defendant, her executor. On the behalf of the defendant 
it was insisted, first, that the bill of sale executed by Mrs. Gamble 
to Thomas Read conveyed only one-half of the slaves in contro- 
versy, and that he, the defendant, was not thereby estopped from 
showing that the other next of kin were interested therein, and 
should be parties plaintiff to the action. Secondly, although the 
deed from Mrs. Gamble to Thomas Read might have operated as 
an estoppel, yet the filing of the petition and the proceedings 
thereon were, in law, a transfer of record of whatever interest 
was in him in the slaves in question to the defendant’s testatrix; 
and the plaintiff was estopped from claiming title to the same. 
For the plaintiff it was insisted that, at the time of the execu- 
tion of the bill of sale, Mrs. Gamble had no interest in the slaves, 
and consequently she and those claiming under her are estopped 
by 1t; whatever interest she subsequently acquired was acquired 
for the plaintiff or his testator, and consequently he was not 
estopped by the record of the proceedings under the petition. 
Under the charge of the court the jury found a verdict for the 
plaintiff, and from the judgment thereon the defendant appealed. 


E.G. Reade and Kerr for plaintiff. 
Graham and Morehead for defendant. 


(412) Nasu, J. As to the first objection of the defendant, it 

is believed the doctrine of estoppel does not apply. It is 
in the nature of a motion to nonsuit the plaintiff for want of 
parties. At the time the deed was made there were three per- 
sons, the children of the deceased sister, who were, with Mrs. 
Gamble, entitled to the property of John Gamble. And it is 
insisted that the deed to Thomas Read conveyed to him only 
one-half of the slaves therein mentioned, and he was conse- 
quently tenant In common with them. When the deed was exe- 
cuted Mrs. Gamble had no legal or several estate in those par- 
ticular slaves. Her only claim was for a distributive share of 
the estate of her brother, John Gamble, which might remain 
after the payment of his debts. Until the appointment of an ad- 
ministrator, the legal title may be considered in abeyance; but, 
as soon as letters issue, they vest the property in the administra- 
tor, and relate back to the death of the intestate. Without his 
eonsent or a judgment of a proper court, the next of kin have 
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no right to intermeddle with it. The bill of sale operates only 
as an equitable assignment of her interest in the whole estate 
of John Gamble to the value of those slaves. When by the sub- 
sequent partition these identical slaves were assigned to the de- 
fendant, the title of the plaintiff became complete by estoppel 
against Mrs. Gamble and all claiming under her. Judge Hen- 
derson in Moore v. Willis, 9 N. C., 559, puts this case: If A 
bargain and sell to B by indenture, he thereby affirms he had 
title when he executed the deed. And should A not have the 
title at the time, but afterwards acquire it in an action against 
B, the latter’s title shall prevail, not because A passed to him 
any title by his deed, but because A is precluded from showing 
that fact. If this be so, and I presume it cannot be doubted, it 
puts an end to this objection. The bill of sale professed to pass 
a legal title to the slaves, which the bargainor had not, and she 
warranted the title. If she had lived until after the par- 

tition she could not have maintained an action for them (413) 
against Thomas Read, and if he had sued her she would 

have been precluded from denying his title. The other children 
of the deceased sister could not claim any interest in the slave 
in controversy, after the distribution under the partition. They 
could not be made parties to this suit. Their interest would 
have been antagonistic to Thomas Read’s. 

The second objection cannot avail the defendant. It is 
founded upon the idea that, by the decree of the court on the 
petition, the legal title of Mrs. Gamble to the slaves in question 
was established, and the plaintiff’s testator, being a party of 
record, was bound by it and estopped to deny her title. There 
cannot be a doubt that matters which have once been determined 
by judicial authority cannot be again drawn into contest be- 
tween the parties to the determination of their privies. It is 
equally true that, when the cause of action is the same, the 
change of the action will not evade the principle. If, therefore, 
the same question was before the Court in: that case as is now 
controverted between these parties, the plaintiff is estopped. To 
give to a record, however, this conclusive effect it must appear, 
among other things, that the matter averred is inconsistent with 
it; because, if it be consistent with it, it cannot be an exception. 
The conveyance by Mrs. Gamble was but an assignment of her 
equitable interest in John Gamble’s estate to the value of the 
negroes conveyed. The legal title was in the administrator, and, 
until the division, it continued there. The petition was to dis- 
tribute the slave property of John Gamble among his next of 
kin. Mrs. Gamble, who was his sister, and the testator, Thomas 
Read, who was one among the children of a deceased sister, were 
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necessary parties. ‘The only question was as to the division. 
The petition contained no allegation of any transfer by Mrs. 
Gamble to Thomas Read. The court did not and could 
(414) not consider any such question, for it was not put in 
issue by the pleadings. The plaintiff, then, in averring 
in this suit that, before that proceeding took place, Mrs. Gamble 
had assigned to him all her equitable interest in the slaves, is 
averring nothing inconsistent with the record of that suit. But, 
again, an allegation in a record, to operate conclusively as an 
estoppel, must not be uncertain. An estoppel must be certain to 
every intent. Coke Lit., 303, 3526. “If, therefore, a thing be 
not precisely and directly alleged, it 1s no estoppel.” The equi- 
table interest of the plaintiff in the slaves was not by the record 
put in issue, either directly or indirectly; he is not therefore 
estopped to show the fact. It is admitted that the delivery of 
the slaves under the decree vested the legal estate in the slaves 
in controversy in the defendant, as the executor of Mrs. Gamble, 
but it was there only to feed the estoppel. Such is the case put 
by Judge Henderson in Moore v. Willis, supra. And such was 
the decision in Rawlin’s case, 4 Coke, 52, in which it was held 
that if a man leased land in which he had nothing, and after- 
wards bought the land, such lease would be good against him 
by conclusion, but nothing in interest, till he bought the land; 
but as soon as he had bought the land it would become a lease in 
interest. Christmas v. Oliver, 2 Smith Leading Cases, 417, 1s to 
the same effect. The case was that one Ann Stephenson was en- 
titled to an estate in fee upon the contingency of her surviving 
a certain individual. While the contingency yet continued she 
and her husband made a lease for a term of years and levied a 
fine to support it. She survived the tenant for hfe and the 
ejectment was brought to recover the term. It was admitted by 
the defendant that the fine and the recovery operated by way of 
estoppel, bound the lessors and parties and privies, but it was 
insisted it did not bind strangers. The Court decided that it 
bound the lessors by estoppel or conclusion, so long as the 
(415) contingency continued, and that when the contingency 
happened the estate that devolved upon them fed the 
estoppel, and the estate created by the fine ceased to be an estate 
by estoppel only, and became an interest. 2 Thom. Coke, 488. 


Reurrin, C. J. If one sell and convey a chattel absolutely, he 
cannot afterwards say he had no title at the time or a defective 
one, and for that reason take the thing back. In an action for 
it by the purchasers against the seller, the latter’s conveyance 
must conclude the matter between them. It 1s impossible he 
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could be allowed to justify the detention in direct opposition to 
his own sale. It must be the same when an action is brought 
against one claiming under or representing the seller, which is 
the case here, as the defendant alleges a newly acquired title in 
his intestate, who conveyed to the plaintiff’s testator, and that 
such title came to defendant as her administrator. It was ad- 
mitted in the argument that this was generally true. But it was 
insisted not to be so here, because the deed to the testator was 
made by one of the next of kin of an intestate from whom the 
negroes came, and therefore that it passed her distributive share 
of them, and, consequently, that it could not create an estoppel. 
Now, an absolute sale of a personal chattel, unless there be a 
stipulation to the contrary, imports a warranty of title, where 
possession is delivered, and it would seem that the vendor could 
not recover the thing, nor withhold the possession of it from the 
vendee, against his own undertaking that the title was good, 
upon such a quibble as that supposed, namely, that the title was 
at the time of the sale good for a month, or for an undivided 
tenth part of the thing sold. But, in truth, it need not be con- 
sidered here whether the ancient technical rule alluded to, which 
concerns conveyances of land, can be applied to sales of person- 
ality. For a right to a distributive share is clearly not 

an estate of which any notice whatever can be taken at (416) 
law as the subject of a conveyance. Smith v. Gray, 18 

N. C., 42. It is a mere right to call the administrator to ac- 
count and have a decree for distribution after the debts paid, 
and the next of kin have no legal property in any specific chat- 
tels which may form parts of the effects. All the next of kin 
together cannot recover or convey a single slave. When the ad- 
ministrator has made a distribution, then, and not till then, do 
the next of kin acquire a legal interest or title. A decree against 
the administrator for distribution does not vest the legal right 
in things decreed to the next of kin, but only operates in per- 
sonam, and requires the administrator, In whom the title is, to 
convey it in such mode as will be effectual to vest the property 
at law; as, for example, to endorse bonds, make transfers of 
bank stock and public securities, or convey or deliver slAves; 
and until such endorsement, transfer or delivery, the next of 
kin has not the property and cannot sue as the legal owner, 
that 1s, in his own name. In a legal sense, then, the deed passed 
the property in the slaves to no extent whatever; and, conse- 
quently, if the subject were land, in which the vendor had but 
an equitable interest, the case would not be within the rule re- 
lied on for the defendant. Nor can the operation, of the intes- 
tate’s conveyance be affected by the decree in the suit against 
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the administrator. The nature of decrees in equity has just 
been mentioned. They do not even profess to pass the legal 
title, and therefore they cannot create an estoppel in relation 
to it. It was said, indeed, that the petition was for partition 
among the next of kin, as tenants in common. Doubtless a par- 
tition of land or of slaves, under the statute, constitutes a legal 
title, for the parties had a title of that kind before, and all they 
wanted, in addition, was that each one’s share should be allotted 
in severalty, and the statute gives the judgment that operation. 
But petitions for legacies and distributive shares and the 
(417) decrees in them partake of the nature of the like proceed- 
ings in equity (Holding v. Holding, 1 N. C., 685; Wright 
v. Lowe, 6 N. C., 354) ; and the suit in this case was against the 
administrator for distribution, and between tenants in common 
for partition. In itself, therefore, the decree can have no effect 
on the title to the slaves, either as a conveyance or an estoppel, 
and the judgment should be affirmed. 
Per Curtam. Judgment affirmed. 


ELIPHALET VEAL v. WILLIAM C. FLAKE. 


Where a man has been arrested under a capias ad satisfaciendum, and 
has given bond for his appearance at court; where an issue of 
fraud has been made up; where the issue has been continued 
from term to term; where his sureties have from time to time 
surrendered him; where the issue has been decided against him 
and he has been committed to prison in all these cases, at the 
instance of the creditor: Held, that under the act, Rey. St., ch. 
58, see. G, the creditor is responsible to the jailer for his fees 
or allowance for the food furnished to the prisoner during the 
whole time he was confined in jail. 


AppEAL from the Superior Court of Law of Anson, at Fall 
Term, 1849, Dick, J., presiding. 
This was an action of assumpsit, commenced by warrant be- 
fore a justice of the peace for Anson County, and brought by 
successive appeals to the County Court, and from thence 
(418) to the Superior Court, to recover from the defendant an 
amount of jail fees alleged to be due the plaintiff for 
feeding one John M. Williams while in his custody as jailer of 
said county at the suit of the defendant for debt. 
The evidence was that the defendant had caused the said 
John M. Willams to be arrested under a capias ad satisfacien- 
dum, dated 25 May, 1844, for a debt due by the said Williams 
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to the said defendant, and that the said Williams gave a bond 
for his appearance at July Term, 1844, of Anson County Court, 
to take the benefit of the act for the relief of honest debtors; 
and at the said July Term, 1844, an issue of fraud was made 
up, and continued from term to term until January Term, 1846, 
when the said Williams having appeared, he was surrendered 
by his sureties, and on the prayer of Flake was ordered into the 
custody of the sheriff, who committed him to prison, where he 
remained five days, and then gave a new bond for his appear- 
ance at April term, to which the trial of the issue had been con- 
tinued; that at April Term, 1846, the said Williams again made 
his appearance, and was again surrendered by his sureties, and 
was again prayed and ordered into custody and again committed 
to prison, where he remained five days, and, the trial of the issue 
being again continued, he gave a new bond for his appearance 
at July Term, 1846; that on 1 June his sureties surrendered him 
to the sheriff, who committed him to prison, where he remained 
forty-four days until the trial of the issue of fraud at July 
Term, 1846, when, being convicted of fraud, he was committed 
to prison until he should make a full and fair disclosure; the 
prisoner having remained there four days under the said order, 
the plaintiff demanded of the defendant his fees up to that time 
incurred, alleging that the said Williams was unable to pay 
them himself, which it was admitted was the fact; but 
the defendant refused to pay them or in any other way (419) 
to satisfy the plaintiff. Whereupon the proceedings were 
instituted against him by warrant, as before stated. The de- 
fendant objected on the trial to the plaintiff’s recovery, upon 
the ground that the only pretense for making the defendant lia- 
ble was the provisions of sec. 6, ch. 58, Revised Statutes, and 
that the said Williams, at the times the several claims of the 
plaintiff accrued, was not “actually confined within the walls of 
the prison by reason of mesne process for debt, capias ad satts- 
faciendum, or by surrender of bail after judement. 2 

The court being of opinion that the plaintifl’s case was within 
the provisions of “the act, a verdict and judgment were rendered 
accordingly; and, a rule for a new trial for misdirection of the 
judge on the point above stated being discharged, the defendant 
appealed to the Supreme Court. 


Strange for plaintiff. 
No counsel for defendant. 


Nasu, J. The plaintiff’s action is founded upon see. 6, ch. 
58, Revised Statutes. Two questions are presented to the con- 
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sideration of the Court. The first is, was Williams, the debtor 
of the defendant, Flake, in actual imprisonment by reason of 
mesne process for debt, capias ad satisfaciendum, or surrender 
by bail, after judgment? <A capias ad satisfaciendum had issued 
at the instance of the defendant, Flake, under which Williams 
had given bond for his appearance at court, agreeably to the pro- 
visions of the statute. He duly made his appearance, and an 
issue of fraud being made up, the cause was continued. At the 
term when the issue was to be tried, the sureties of Williams 
surrendered him, and, on the motion of the plaintiff in that 

action, the defendant, Flake, he was ordered by the court 
(420) into the eustody of the sheriff, who committed him to 

jail. This is not a new question here. In Wright v. 
Roberts, 28 N. C., 120, it was decided that the commuttitur to 
the sheriff was in execution, and could not be in any other way. 
The debtor had been arrested on a ca. sa. and discharged out of 
the custody upon giving bond, and upon a surrender by his 
sureties, and on the prayer of the creditor, was ordered into 
custody. &. vw. Hlluson, 31 N. C., 274, is to the same effect. 
The Court, then, is of opinion that Williams, the debtor, was in 
arcta custodia by reason of the ca. sa. upon which he was ar- 
rested, 

The second question is, is the creditor at whose instance a 
debtor is imprisoned, bound to support him while in jail? By 
the common law an imprisoned debtor was obliged to support 
himself, and, if unable to do so, was dependent upon the hu- 
manity of the jailer or of others. The act of 1773, ch. 100, com- 
monly called the forty shillings act, does not alter the common 
law in this particular, but limits the time of his confinement to 
the first twenty days, when, by pursuing its provisions, he may 
entitle himself to a discharge. So far as the question now be- 
fore us is concerned, the law remained unaltered down to 1821. 
In that year an act was passed by which it was made the duty of 
the jailer to furnish the prisoner with food for twenty days; 

“and he may, if the prisoner be unable to discharge it, recover 
the same of the creditor at whose instance such prisoner is con- 
fined,” and limits the obligation upon the sheriff to furnish food, 
and of the creditor to pay for them to that time. In 1836 the 
Legislature passed the act whose provisions we are considering. 
It is manifest that the Legislature intended substantially to 
change the law upon this subject. The liability of the debtor to 
support himself for the first twenty days of his confinement is 
still continued, if he is able to do so; but if he is not, the bur- 

then was not to be thrown upon the jailer nor upon the 
(421) charitable, but upon the creditor for whose benefit he is 
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confined. By this act the creditor is bound, not only for the 
first twenty days, but for the whole time the debtor is con- 
fined at his instance. The act makes it imperative on the jailer 
to furnish his prisoners with proper food, if they require it, 

“and may, if the prisoner be unable to discharge the claim for 
them, recover the same from the party at whose instance such 
debtor was confined in jail; and when the prisoner shall have 
remained in jail for the space of twenty days, it shall be lawful 
and sufficient for the sheriff or jailer to give notice thereof to 
the plaintiff, ete., and to demand security of him for the prison 
fees that may arise after the expiration of twenty days; and if 
he shall fail to give such security, then to discharge such debtor 
out of custody.” For the first twenty days the sheriff 1s com- 
pelled to rely upon the creditor as his surety for the payment of 
the food furnished. But after that time it 1s optional with him 
whether he will or not. The debtor may be unable and the 
creditor not less so. To render himself secure the jailer is at 
liberty to call upon the creditor to give him additional security. 
Whether the creditor will do so or not 1s at his own pleasure. 
But he nevertheless remains, under the act, hable for the food 
furnished to the creditor. It was not the intention of the act 
that the prisoner, if unable to support himself, should be main- 
tained by the jailer or the public, but by his creditor. He was 
not to starve. We concur with his Honor that the case is within 
the provisions of section 6 of the act of 1836. 


Rurrix, C. J. Upon the words of the Revised Statute the 
action is maintainable; and it will appear perfectly plain to one 
who traces the progress of our statute-law upon this subject to 
its present state. 

Originally, an imprisoned debtor could no more call on the 
jailer or creditor for food than for clothing. The act of 
1773 left the law unaltered, except that in section 9 it (422) 
provided that, if a debtor, not able to pay his prison fees, 
should after the expiration of twenty days be dischar ved by the 
creditors, the jailer might recover his fees from the creditor. 
Tre. Rev., 185; Turrentine v. Murphy, 5 N. C., 180. Then, in 
1821, it was enacted that the jailer should furnish necessary 
food to a debtor in prison, if required; and it entitled the jailer 
to charge therefor the legal fees for keeping prisoners, and, if 
the prisoners should be unable to pay them, to recover them 
from the creditor—with a proviso, however, that the jailer 
should not be obliged to furnish the food nor allowed to recover 
for it from the creditor for a longer time than twenty days. 
Those acts are plainly expressed and rest upon a just principle. 
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If the creditor choose to discharge the debtor, the jailer cannot 
detain him in order to coerce payment for the food supphed to 
him. Therefore it was right the creditor should be required to 
make the debt good, if it could not be got from the debtor, be- 
cause he was not “an insolvent person.” So the second act very 
properly required the creditor to provide reasonable food for his 
imprisoned insolvent debtor, rather than he should go without, 
or the burden of supplying it should fall on the jailer or other 
charitable persons. But it was then obviously deemed not right 
to extend that new privilege of the debtor to a longer term than 
that for which the law deprived him of the other privilege of a 
discharge upon his oath of insolveney. For, if he was insolvent, 
it was his fault not to take the oath as soon as he was allowed to 
do it, and he could have no right under such circumstances to 
refuse to take the oath, in order that he might be maintained in 
jail at his creditor’s charge. But if, in fact, he was not insol- 
vent, and for that reason could not take the oath and entitle 
himself to his discharge, then he ought to be maintained out of 
his own means, and not by his keeper or creditor. Hence, the 

act fixed upon twenty days as that to which the obligation 
(423) of the jailer and creditor to find and pay for the debtor’s 

food should be hmited; because that was the period at 
which, if he would, the debtor might establish his insolvency by 
his oath and be discharged. The next step was to pass the act 
of 1836, ch. 58, sec. 6, by which it is enacted, as in 1821, that 
the jailer shall furnish the debtor with food, should he require 
it, and that he may, if the prisoner be unable to pay the fees 
therefor, recover them from the creditor. Then, in lieu of the 
proviso, comes this further enactment: “and when the debtor 
shall have remained in jail for the space of twenty days, it shall 
be lawful for the jailer to give notice thereof to the plaintiff, 
his agent cr attorney, and demand security from him for the 
prison fees that may arise after the expiration of twenty days, 
and if he shall fail to give such security, then to discharge such 
debtor out of custody.” The act thus plainly imposes a positive 
Injunction on the jailer to maintain the debtor indefinitely, or 
so long as he is kept in jail, and makes the crediior liable there- 
for from the beginning to the ending of the imprisonment, 
although the debtor will not take the oath of insolvency. Those 
affirmative provisions are subjected to but a single qualification, 
and that makes the matter stronger against the creditor, which 
is, that the Jailer shall not be obliged to trust the creditor alone 
for the fees accruing after the first twenty days, but may re- 
quire security for them, and, if the creditor should not give it 
upon request, the jailer may let the prisoner at large. The lia- 
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bility of the creditor is, therefore, absolute under all circum- 
stances, provided only the debtor be found not to be able to pay 
the fees; and, besides, the creditor must beforehand secure the | 
payment, upon pain, on his inability or omission to do so, of 
having his debtor turned out of prison. That seems to be the 
clear sense of the statute. It is true, if may put great 

hardships on creditors, as it allows the debtor to live in (424) 
jail as long as he chooses, at the expense of his creditor, 

or enforces his creditor to agree to his discharge without bring- 
ing him to his oath, and thereby may enable a dishonest debtor 
to ecnceal and retain property. But those are consequences for 
the attention of the Legislature, upon consideration of which 
the statute may be modified. They cannot be regarded by the 
Court so as, by construction, to contre] the plain language in 
which the act is now expressed. | 

Per OurtamM. Judgment affirmed. 


NATHAN FOSCUE, ADMINISTRATOR, ETC., Vv. ALLEN G. EHUBANK, 
ADMINISTRATOR, ETC. 


1. Where A, having a claim for a negro slave, sued out a writ of 
replevin, under which the sheriff seized a negro in the possession 
of B, which writ for some cnuse was quashed: Held, that A could 
not sustain an action of detinue against B until the slave had 
actually been restored to the possession of B. 


2. In an action of detinue the plaintiff must show an actual possession 
in the defendant of the thing demanded, at the time or shortly 
before the writ issues, or a controlling power over it. 


Apprrat from the Superior Court of Law of Jonzs, at Spring 
Term, 1848, Dick, J., presiding. 

The action is detinue for a slave, which was brought against 
one Dickson, and revived against his administrator. The plain- 
tiff had demanded the slave from the intestate, and, upon 
refusal, sued out a writ of replevin to the Superior Court (425) 
of Jones, and Dickson gave bond with sureties for the 
performance of the judgment according to the statute. Before 
the return of the writ the sureties became dissatisfied, and they 
obtained a warrant from a magistrate commanding the sheriff 
to seize the slave again, and he did so. On the day before the 
writ was returnable the shcriff’s office expired. But he returned 
the writ, and, early on the first day of the court, which was 
Wednesday, it was quashed; and immediately afterwards, and 
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while the old sheriff had the slave in his possession, this action 
was commenced by suing out the writ and delivering it to the 
new sheriff. On Wednesday evening the old sheriff applied to 
a gentleman, who had been Dickson’s attorney in the replevin, 
to know what he should do with the slave, and was told to de- 
hver him to Dickson. He did not do so on that day, because 
Dickson was not at court; but on Thursday he carried the slave 
to Dickson’s and delivered him. His Honor was of opinion, 
upon these facts, that the action would not lie, and the plaintiff 
was nonsuited, and appealed. 


J. HH. Bryan and J. W. Bryan for plaintiff. 
No counsel for defendant. 


Rorri, C. J. As the objection of the defendant is founded 
on very nice and technical reasons, the Court would willingly 
sustain the action if it could be done without violating the prin- 
ciple on which the detinue rests. Its object is to recover a thing 
specifically ; and therefore the law gives it only against one who 
it sees had it in his power, when sued, to deliver the possession 
thereby demanded of him. The gist of the action is the de- 
tainer at the date of the writ; and, hence, as was correctly 
stated in Charles v, Elliott, 20 N. C., 606, 1t is incumbent on the 

plaintiff to show an actual possession in the defendant at 
(426) that time, or a general controlling power over the thing. 

In this case the Court is of opinion he showed neither. 
The plaintiff, it is true, had demanded the slave while Dickson 
had him, and if the latter had afterwards parted from the pos- 
session, mala fide or voluntarily, that would not have defeated 
this action, because, as laid down in the case cited, it would 
have been taken to be in fraud of the action, and not tolerated. 
For it 1s impossible to bring suit the next instant after the de- 
mand, and the possessor ought not to be allowed to elude the 
action for the thing by cov ertly putting it out of his actual pos- 
session. But that has no application here, because the intestate 
did not put away the thing, but, either rightfully or wrongfully, 
it was taken from him without his fault and apparently against 
his will, and he had not reacquired it when this suit was brought. 
If the sheriff, for want of a bond from the intestate, had taken 
the slave from him, it is conceived that certainly the plaintiff 
could not have dismissed the replevin and brought detinue be- 
fore the possession was restored, although the sheriff, as he 
ought, might not have delivered the slave to the plaintiff upon 
his replevin, but have kept him. For, having caused the posses- 
sion to be taken from the other party by process sued with the 
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view to secure the ultimate recovery of the slave specifically in 
one manner, he ought not to abandon that method and resort to 
detinue on the previous possession of the defendant, but only on 
its restoration. It could make no difference, as to the right to 
bring detinue, that the sheriff did wrong in keeping the slave 
from both of the parties, for by such wrong the defendant was 
deprived both of the actual possession and of any controlling 
power over the slave. The sheriff did not pursue exactly that 
course here; but he did, substantially. After having left the 
slave with the defendant in replevin, he illegally seized him 
under color or pretense of the same process, and he actu- 

ally held him when this writ was sued. The possession (427) 
cannot be deemed the possession of Dickson for the pur- 

poses of this action; for at any moment from that in which the 
sheriff took the slave to that in which he restored him it ig ap- 
parent that the sheriff was liable to Dickson in detinue; and it 
seems impossible to hold that Dickson, as a person wrongfully 
deprived of the possession of his slave, might recover from one 
person, and likewise to hold that, without any act on his part in 
fraud of the law, he was hable to the action of detinue, as at the 
very same time having the possession. It is in that respect this 
ease differs from that of Garth v. Howard, 5 Carr and Payne, 
346, and other cases, in which the defendant was held liable 
upon the ground that he still had the control of the thing, hav- 
ing only pledged or bailed it. A bailment of any kind by Dick- 
son is not pretended. On the contrary, it cannot be doubted 
that the sheriff was a trespasser under color of the replevin; 
and he might have been sued in detinue or trover by either 
Dickson or the plaintiff, whichever had the title. The return 
of the slave to Dickson, after this suit was commenced, can 
make no difference; for the question 1s whether the plaintiff 
was entitled to the action when he brought it, and subsequent 
events can have no influence on that question, unless they were 
of a kind to show that the possession of the sheriff was derived 
under the defendant in some manner that did not divest him in 
law and fact of his general power and control over the property. 

Per CurIaM. Judgment afirmed. 


Cited: Webb v. Taylor, 80 N. C., 306. 
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(428) 
DoE ON DEMISE oF HENRY BRANNOCK vy. NATHANIEL G. 
BRANNOCK. 


Where a deed of trust is given for the security of several debts, some 
of which are Bona fide and some tainted with usury, the deed is 
not void as to the bona fide debts, provided these debts are 
separate from and unconnected with the usurious debts. 


Apprat from the Superior Court of Law of Rocxryeuam, at 
Spring Term, 1849, Dick, J., presiding. 

This is an action of ejectment to recover the possession of the 
tract of land set forth in the plaintiff’s declaration. Both par- 
ties claimed under Thomas Thompson. The defendant claimed 
under a deed of trust duly executed and registered in the regis- 
ter’s office of Rockingham County. The plaintiff claimed un- 
der a sheriff’s deed founded on judgments and executions, levies 
and sale duly made by the sheriff. It is admitted by the parties 
that among the debts secured under the trust there is an amount 
sufficient to cover the value of the property conveyed in the 
trust which are bona fide and not affected by usury. It is also 
admitted that among the debts secured under the trust there are 
debts founded on usurious considerations to an amount suffi- 
cient to cover the value of the property conveyed, and that the 
deed of trust 1s prior in date and registration to the judgments 
and executions under which the plaintiff claims. If in the opin- 
ion of the court, on this statement of fact, the plaintiff is in law 
entitled to recover, the defendant being in possession, there is to 

be a judgment for him; otherwise, judgment for the de- 
(429) fendant. His Honor being of opinion with the defend- 

ant, pro forma, gave judgment accordingly, and directed 
a nonsuit, from which judgment the plaintiff prayed and ob- 
tained an appeal to the Supreme Court. 


Morehead for plaintiff. 
Iredell for defendant. 


Prarson, J. The only question is whether a deed of trust is 
void which was made to secure several debts due to different 
individuals, some of which debts are usurious. It is not void. 
The estate passed, and is a security for the debts not tainted 
with usury. The declarations of trust only in reference to the 
usurious debts are void. 

In Shober v. Hauser, 20 N. C., 222, it is held that a deed of 
trust made to secure a usurious debt is void; in that case there 
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was but one debt secured, which debt being usurious, the deed 
could only operate as an “assurance for a usurious debt,” and 
was properly held to be void. 

But in this case there are several debts due to different indi- 
viduals; some of them are not tainted with usury, and are in no 
wise connected: with those that are. The operation of the deed 
was to pass the legal estate, with a separate declaration of trust 
for each of the debts therein enumerated. There can be no 
reason why the declaration of trust in reference to one debt may 
not stand, and the declaration of trust in reference to another 
be held void. So if a deed contains a declaration of trust in 
favor of several debts, one of which is feigned, and there be no 
connection or combination between the creditors to whom the 
true debts are due and the grantor or person for whose benefit 
the feigned debt is inserted, there can be no reason why the 
declaration of trust in favor of the true debts may not stand 
and the feigned debt be treated as a nullity. 

If a bond secures the performance of several covenants (430) 
on conditions, some of which are legal and the others 
void, it is valid so far as respects the conditions that are legal, 
provided they be separated from and are not dependent on the 
illegal. But if a contract be made on several considerations, 
one of which is illegal, the whole contract will be void. The 
difference is that every part of the contract is induced and 
affected by the illegal consideration; whereas in cases where 
the consideration is tainted by no illegality, but some of the 
debts are illegal, the legality of such as are bad does not com- 
municate itself to or contaminate those which are good, except 
where from some peculiarity in the contract its parts are in- 
separable or dependent upon one another. 1 Smith Leading 
Cases, 284; note to Collins v. Blanton, and the cases cited. 
Here the consideration which raised the use for the purpose 
of the conveyance 1s merely nominal. The debts secured are 
distinct, due to different individuals and in no way connected 
with or dependent on one another; the deed is valid so far as 
respects the good debts. It would be unreasonable and defeat 
the object of deeds of trust if they are to be declared void, and 
honest creditors deprived of their security for debts, because 
the debtor, without their knowledge or concurrence, may insert 
an usurious or feigned debt. No one would bid at a trustec’s 
sale if he could be deprived of his title by showing that one of 
many enumerated debts was tainted with usury. The case of 
Harrison v. Hanent, 5 Taunt., 780, was relied on for the plain- 
tiff. The case is not an authority. against the conclusion above 
announced, but tends, we think, greatly to confirm its correct- 
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ness. The son of the defendant owed several debts to the plain- 
tiffs, some of which were usurious, and wishing to get a further 
advance, agreed to draw three bills upon his father as a security 
for the whole. The bills were accepted, and the first paid; but, 
in a suit on the second, it was held to be void because it 
(431) was a security for the amount in which were included 
some usurious debts. Although it was urged that the 
amount of the first and second bills would not exceed the amount 
of the good debts, the reply was that if the plaintiff was allowed 
to recover he could apply the amount to the bad debts and sue 
the son on the good debts; that it was the same as if the son 
had given his note, with his father as security, for the whole 
debt. The contract was entire. The security was given as well 
for the illegal as the legal part; they are connected together 
and cannot be separated; which distinguishes it from this case. 
Here the debts are connected ; one may be paid and another 
rejected. It is the duty of the ‘trustee to pay the good and reject 
the bad ones. It is the same as if a separate deed of trust for 
each of the creditors had been executed. 
Perr Curiam. Judgment affirmed. 


Cited: Harris v. DeGraffenreid, 38 N. C., 98; Stone v. Mar- 
shall, 52 N. C., 804; Palmer v. Giles, 58 N. C., 73; McCorkle 
v. Earnhardt, 61 N. C., 801; Carter v. Cocke, 64 N. C., 242; 
McNeill v. Riddle, 66 N. Cs "994, 5; Morris v. Pearson, 79 N. 
C., 257, 262; Savage v. Knight, 92 N. C., 500; Woodruff OF 
Bowles, 104 N. C., 207; Brown v. Nimocks, 124 N. C., 417, 
429; Sutton v. Bessent, 133 N, C., 564. 


Dor on DEMISE oF JOHN STOWE Et Ar. vy. JONATHAN DAVIS ET at, 


1. A devised as follows: “TI give to the lawful heirs of my son B, 
deceased, the plantation whereon I now live.” “I give to my sons 
C and D, and their children, the residue of my estate, both real 
and personal,” ete.: Held, that although the testator had bought 
a tract of land adjoining that on which he had previously lived, 
yet, as he cultivated the two as one farm for many years, they 
were both to be included in the devise to the heirs of B, as “the 
plantation on which he then lived.” 


2. It is not competent, in the construction of a will, to prove by wit- 
nesses that the testator meant a clause in his will to be different 
from what it was written, or afterwards declared that the clause, 
as written, was different from the purport of it on its face; though 
evidence of parcel or not parcel of the thing devised. or any other 
that serves to fit a thing to the description, is admissible. 
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Aprrgan from the Superior Court of Law of Surry, at Fall 
Term, 1849, Caldwell, J., presiding. 

The respective parties claim under the will of Abram (432) 
Stowe, in which he devised as follows: “I give to my 
wife the plantation on which I now live, during her life, one 
horse,” etc. Then, after several gifts of chattels to others, fol- 
lows this clause: “Fourthly, I give to the lawful heirs of my 
son Abram, deceased, the plantation whereon I now live.” “Sev- 
enthly, I give to my sons John and Joel, and their children, the 
residue of my estate, both land and negroes and personal prop- 
erty.” The will contained dispositions of personalty not mate- 
rial to this controversy. 

The question on the trial was whether the premises passed to 
the heirs of Abram under the gift in the fourth clause of “the 
plantation” whereon the devisor lived at the making of the will, 
or to the devisees in the seventh clause of the residue of the 
land, the latter of whom are the lessors of the plaintiff. Evi- 
dence was given that, for some years before the date of the will, 
the testator owned four tracts of land, which he had purchased 
from different persons at different times. He lived on one of 
the tracts, and had a considerable farm on it, which he occupied 
himself. He then bought an adjoining tract from one Brown, 
whereon there was no building, but a field cleared, containing 
about forty acres, which laid immediately adjoining the cleared 
land which the testator had before cultivated as aforesaid, and 
there was a fence near the line between them. The testator, 
afterwards, during his life cultivated, as one farm, the cleared 
land on his original tract and that on the tract purchased from 
Brown, all being enclosed by the same fence, but still the fence 
on the line between the two tracts was kept up, running from 
the river on which the land was situate back to the said outside 
fence. After the purchase from Brown the land so bought was 
called by the testator “the Brown place,” and that which he 
before owned he called “the home place.” The other two 
tracts he called, the one, “the Gentry place,’ and the (483) 
other, “the Oliver place,” after the persons from whom 
he purchased them. The action is for the tract bought from 
Brown, and upon that evidence a verdict was rendered for the 
plaintiff, subject to the opinion of the court upon the question 
reserved, whether, upon the facts stated, the lessors of the plain- 
tiff were entitled to the premises or not. Judgment was after- 
wards given for the plaintiffs, and the defendants appealed. 


Boyden for plaintiffs. 
No counsel for defendants. 
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Rvrrin, C. J. The Court holds that the premises passed to 
the widow for hfe, with remainder to the heirs of Abram, under 
the description of “the plantation whereon I now live.” If the 
ease stood upon the words of the will alone, without any evi- 
dence respecting the two tracts of land, upon parts of both of 
which was situate the portion under culture by the testator, 
there could be no doubt. “The plantation on which the owner 
lives” would certainly be understood generally to be all the con- 
tiguous land of the proprietor which he resided on and made 
one parcel by using different portions of it for his own culture 
for a series of years, although it may originally have consti- 
tuted several tracts, and although some parts of the body, and 
of the several tracts which made up the body, may remain uncul- 
tivated and uncleared. The term “plantation” has several sig- 
nifications, but a man’s plantation at such a place is understood 
by the bulk of the people here to be the land he owns at that 
place, whereof he is cultivating more or less in annual crops. 
More properly, 1t designates the place planted; but in wills it 1s 
generally used to express more than the enclosed and cultivated 
fields, and to take in the necessary woodland—indeed, com- 

monly, all the land forming the parcel or parcels under 
(434) culture as one farm, or even what is worked by one set of 

hands. Bradshaw v. Ellis, 22 N. C., 20, was a case of 
the latter kind, in which, upon the whole will. the Court held 
that “my plantation” carried two tracts, which were half a mile 
apart, as they were both cultivated together by the testator as 
one farm. This construction is not at all varied by any of the 
facts proved. There is no attempt to establish that any partic- 
ular part of the contiguous land was known and called the tes- 
tator’s plantation, separate from some other of the parts under 
culture. On the contrary, the proof was merely that different 
parts of the plantati on were called by the distinct names of “the 
Brown place” and “home place.” But that was nothing more 
than a mode of designating the different fields which make up 
the farm ; which, instead of “farm,” the testator calls by the 
term “plantation, ” which is the more familar to the mass of 
our cltizens. If the devise had been of the “home place,” or 
“the Brown place,” then those particular well-known names 
would have controlled more general words of description. But 
the gift is not by the name “of either of the pareels, but by a 
general one, “plantation,” which in fact embraced both parcels. 
As all the land which was actually in culture is embraced by 
the term “plantation,” in its strictest sense, that must, of course, 
pass. But the devise cannot be restricted to that. For, of 
necessity, it is to be supposed the testator meant to give with it 
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the contiguous woodland, or, at least, as much of it as should 
be requisite for a supply of timber and wood; and, as he has 
pointed out no mode of ascertaining how much he deemed requi- 
site, or what particular part he intended, the Court cannot say 
that less than the whole was given. For these reasons the Court 
deems the judgment erroneous. 

As there must be a venire de novo, it will perhaps facilitate 
the next trial to dispose of a question of evidence stated 
in the record. Besides the evidence given, the plaintiff (435) 
offered to prove that, when about to make his will and 
while making it, the testator said he wished to give “the home 
plantation” to his wife and Abraham’s heirs, and the “Brown 
place” to Joel and John and their children; and that, after the 
will was made, the testator showed a person the dividing line 
between those two places, and said that he had given the former 
to his wife and Abraham’s heirs, and the latter to John and 
Joel and their children. Upon objection the court rejected the 
evidence; and, we think, properly. Evidence of parcel or not 
parcel is competent, or any other that serves to fit a thing to the 
description. But as we had occasion to say in the late case of 
Barnes v. Stemms, 40 N. C., 392, it is not competent, upon a 
question of construction, to prove by witnesses that a testator 
meant a clause in his will to be different from what it was 
written, or afterwards declared that the meaning of the clause, 
as written, was different from the purport of it upon its face. 
That would be to control the writing, or, rather, to make a new 
will by parol. The evidence was, therefore, inadmissible. But 
on the first ground the judgment must be reversed, and a venire 
de novo awarded. 

Per CurramM. Judgment reversed, and a venire de novo. 


Cited: Jones v. Norfleet, 52 N. C., 476; Woods v. Woods, 55 
N. C., 427; MeLennon v. Chisholm, 66 N. C., 101; Harvey v. 
Harvey, 72 N. C., 574; Jones v. Robinson, 78 N. C., 401; 
McDaniel v. King, 90 N. C., 603; Horton v. Lee, 99 N. C., 232. 


(436) 
COMMISSIONERS OF NEW BERN To THE Use OF JAMES Ii. 
PRITCHETT vy. JOHN B. DAWSON FT Ar. 
1. The commissioners of New Bern recovered a judgment against the 
sheriff and his sureties for the amount of the taxes due to the 
town, which he had failed to pay over. Afterwards one of the 


sureties had the money paid and an assignment made to a third 
person of the judgment, by the attorney of the commissioners, 
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which was afterwards ratified by the commissioners, and a receipt 
was given by the treasurer of the board to the sheriff, to enable 
him to renew his bonds: 


2. Held, first, that the payment of the money and the assignment to a 
third person of the judgment did not amount in law to a payment 
and satisfaction of the judgment as against the defendants 
therein. 

3d. Held, secondly, that, although the receipt may have operated as a 
fraud upon the court, yet it is not conclusive as to the fact of 
payment by the defendants in the judgment, but may be ex- 
plained. 

4. Held, thirdly, that, though a judge is not required to respond in 
the very words of an instruction prayed for by counsel, yet it is 
error if he does not substantially meet the matter of law and put 
the matter of fact directly to the jury. 


AppEAL from the Superior Court of Law of Craven, at Fall 
Term, 1849, Manly, J., presiding. 

This was a sct. fa. to Phillip Pipkin, administrator of John 
B. Dawson, deceased, to revive a judgment recovered by the com- 
missioners of the town of New Bern, at the February Term, 
1843, of Craven County Court against his intestate, John B. 
Dawson, Joseph- L. Bryan, John Bryan and John M. Bryan, 
sureties to his bond, for the default of the said Dawson, as 
Sheriff of Craven County, in not paying over the town taxes 
due on the property sted in 1841, brought up to the Superior 
Court by appeal from the County Court. The pleas are nul 

tiel record, payment, accord and satisfaction, release. 
(437) The plaintiff introduced the record of the judgment 
upon which the sci. fa. issued. 

James W. Bryan was examined as a witness and testified, as 
stated in the annexed paper (marked B), which is referred to 
for greater certainty as a part of the case. 

Allen Grist proved that the money was paid by Patrick M. 
Bryan, and the assignment made to Pritchett was for his benefit, 
and it was by his instructions that the witness made his return 
upon the venditionr exponas. 

The defendant exhibited and proved a receipt in writing to 
his intestate from Thomas S. Gooding, Jr., the treasurer of the 
commissioners, for the taxes due on the property listed in 1841, 
bearing date 15 August, 1843, which for greater certainty is 
referred to as part of the case and marked (C). 

Thomas 8. Singleton, introduced on the part of the defend- 
ant, who was commissioner and intendant of police at the time 
the judgment was recovered, and also at the time the assignment 
was made, proved that he had been instructed by the board of 
commissioners to employ an attorney to collect the taxes due on 
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the property listed in 1841, from the sheriff, and that he had 
accordingly employed the services of James W. Bryan for that 
purpose, but had not received from the board of commissioners 
any authority to sell and assign the debt, and had not therefore 
given any. He further proved that, on the day after the assign- 
ment, John B. Dawson exhibited his receipts to the County 
Court, as required by law, and was permitted to renew his bond 
and to qualify as Sheriff of Craven County, to which office he 
had been elected for the term of two years from August, 1843. 

It was admitted that no other money had been paid on the 
execution except that by P. M. Bryan; that Gooding was the 
treasurer whose duty it was to receive all the money due to the 
town, and to dispose of the same under the directions of the 
commissioners. It was also admitted that the money 
paid by P. M. Bryan went into the treasury of the com- (488) 
missioners, was received by them and disposed of to the 
use of the town, and also that the scv. fa. was issued in the name 
of the commissioners by the assignee, Pritchett, and was prose- 
euted for the benefit of Bryan, and with the acquiescence of the 
commissioners. 

The counsel for the defendant contended that the receipt to 
Dawson was a satisfaction of the judgment; that the money 
advanced by Bryan would in law operate as a payment, unless 
there was a valid assignment of the judgment; that neither the 
attorney nor treasurer had the authority to sell or assign it; that 
if they had been made by the special instructions of the com- 
missioners, and it was a part of the agreement that Dawson 
should have a receipt from the treasurer to enable him to renew 
his bonds, the contract was void and could not be set up by the 
assignees as an explanation of the receipt. 

The defendant’s counsel requested the instruction that there 
was no evidence of any authority from the commissioners to the 
attorney or treasurer to sell or assign the judgment. 

The court instructed the jury that the receipt produced by 
Dawson’s administrator was not conclusive in its nature, but 
liable, pursuant to well-established principles, to be explained, 
and it was therefore their duty to inquire, upon a due considera- 
tion of all the testimony, whether the money advanced by P. M. 
Bryan was intended between the parties as a satisfaction, ac- 
cording to the words of the receipt, or a purchase. If the money 
was paid by P. M. Bryan in order to effect a purchase, and so 
received by the treasurer of the company, with the approbation 
of the intendant, the transaction could not be invalidated as 
such, or, in other words, operate as a payment and extinguish- 
ment, because there was no previous authority in their corporate 
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capacity to sell. The want of a previous power, if it 
(439) were necessary, would at any rate be cured by a subse- 

quent ratification of the act, reception and use of the 
money thus raised, if such were the fact. 

Supposing there had been an after-arrangement between Daw- 
son and the treasurer of the commissioners, by which the receipt 
in question was to be given, and an imposition thus practiced 
upon the court in the renewal of the sheriff’s bonds, and suppos- 
ing, further, that the sheriff could avail himself of his own 
fraud, such an arrangement would not affect injuriously the > 
rights of one not a party to it. Indeed, if there had been an 
original fraudulent design entertained by Dawson and Gooding, 
afterwards carried into effect by the execution of the receipt, it 
would not invalidate the transaction as a purchase, unless the 
purchaser participated in it. Under the instructions the jury 
found a verdict for the plaintiffs, and from the judgment 
thereon the defendants appealed. 


(B.) 
[James W. Bryan’s testimony. | 


I was employed by Henry S. Singleton, Esq., the intendant 
of police of the town of New Bern, to obtain judgment against 
John B. Dawson, Sheriff of Craven County, and his sureties, 
for the town (New Bern) taxes, due on the property listed in 
1841. This judgment was obtained according to the due course 
of the court in Craven County Court, and the execution was 
issued to the Sheriff of Beaufort County, the defendant in the 
same (Dawson) being sheriff of Craven, and there being no 
coroner of Craven County. At the August Term, 1843, it be- 
came necessary that John B. Dawson should renew his bond as 
sheriff of Craven, and, on Monday, when I went to the court- 
house and before I entered the courthouse, I met at the door 

Allen Grist, the sheriff of Beaufort, Thomas 8S. Singleton 
(440) and Thomas S. Gooding, also one of the commissioners 

of the town of New Bern, and treasurer, as I was in- 
formed subsequently, of the board of commissioners. There 
was much conversation about Dawson’s being unable to renew 
his bonds in consequence of his inability to settle the public 
dues and produce the required receipts; but by whom this con- 
versation was had I am unable now particularly to say. P.M. 
Bryan came to me and asked me if he could not purchase the 
execution in question in favor of the commissioners of New 
Bern, and have it assigned to him. I told him he could cer- 
tainly do so, and I left them all below stairs and went up into 
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the courtroom. Shortly thereafter, Thomas S. Singleton, Allen 
Grist, sheriff of Beaufort, Thomas 8S. Gooding and P. M. Bryan 
came into the courtroom. Thomas S. Singleton, Allen Grist 
and Thomas 8. Gooding came into the bar; the former took his 
seat on the left-hand side of the bar and Thomas 8. Gooding 
and Allen Grist seated themselves on the same bench beside me 
on the right-hand side of the bar. Upon taking their seats, 
Thomas 8. Gooding remarked to me, “We have arranged this 
execution with P. M. Bryan, and he is to pay the money and 
take an assignment of the execution, and we' wish you to make 
the calculation and assignment,’ and thereupon Mr. Grist laid 
the execution before me on my table. I made the calculation 
and wrote the receipt and assignment, as appeared on the exe- 
cution, having previously asked to whom the assignment should 
be made, whereupon P. M. Bryan, who was standing at my back 
outside of the bar. remarked that he wished it made to Jr. 
Pritchett. P. M. Bryan then handed to me some money and 
one or two checks of the Wilmington branch of the Bank of the 
State on the bank here, which were payable to said Bryan and 
endorsed by him. Upon the receipt of these moneys and before 
I would settle with Thomas 8. Gooding, knowing that he was 
of dissipated habits, I inquired aloud if Mr. Gooding 

was the treasurer of the commissioners of the town of (441) 
New Bern, and was informed that he was. I thereupon 

paid Mr. Grist his commissions, gave my check to Thomas 8. 
Gooding, as treasurer of the commissioners of New Bern for 
the amount due the commissioners on the execution, and also 
. gave my check to P. M. Bryan for the balance due him, the 
checks exceeding the amount due on the execution, and Thomas 
S. Gooding signed the receipt and I accordingly made the 
assignment. Thomas S. Singleton, who all this time was sitting 
on the opposite side of the bar, asked if the business was com- 
pleted or the arrangement made, I do not know which, and upon 
being informed that it was, they all left the bar. 

I had no special authority from the commissioners to make 
the assignment of the execution, other than what took place as 
herein stated with Thomas S. Singleton and Thomas S. Good- 
ing, both of them at the time being commissioners of New Bern, 
the former the intendant of police and the latter treasurer of 
the board, and I acted in the matter, as I then and now con- 
ceive, under their instructions alone. The advancement of the 
money was intended by the parties to be a purchase, out and 
out, of the execution, and the moncy due upon the same, and was 
so expressed at the time when I was sitting in the bar, John 
B. Dawson was not present when this transaction took place. 
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Thomas §. Gooding received the moneys for my check on the 
Bank of the State. I deemed it best, as Gooding was a dissi- 
pated man, for my own protection, that he should put his re- 
ceipt on the execution, but P. M. Bryan had nothing to do with 
this transaction of taking Gooding’s receipt. I knew nothing 
of any other receipt given by Gooding, and no mention was 
made of such a thing to me. 


(442) (C.) 


Received of John B. Dawson, Sheriff of Craven County, six 
hundred and sixty-eight dollars and fifty-nine cents ($668.59), 
being the amount of taxes due to the commissioners of the town 
of New Bern for 1841, and being all that is due to the said 
commissioners from the said Dawson. 


Tuomas S. Goopine, Jr., Treasurer. 
15 August, 1843. 


W. H. Haywood for plaintiffs. 
Donnell for defendants. 


Pearson, J. The counsel of the defendants insisted that the 
money advanced by Bryan would in law operate as a payment, 
unless there was a valid assignment of the judgment. 

This position is untenable. It is well settled that judgments, 
as well as notes, may be kept up for the benefit of a surety, who 
advanced the amount of the debt to the creditor. This could 
not be if a valid assignment was necessary, for judgments are 
not negotiable, and an assignment does not pass the legal in- 
terest. If the money be advanced by the surety, it is presumed 
to be a payment, and it is necessary to rebut this presumption 
by taking an assignment to a third person. If it be a note, the 
legal interest passes to the assignee, to the use of the surety. 
If a judgment, the legal interest does not pass; and the only 
effect of the assignment is to rebut the presumption of payment 
by an unequivocal act, showing the intention to be to keep up 
and not extinguish the judgment. 

If the money be advanced by a third person (as was done in 
this case), there is no presumption of payment, for a payment 

cannot be made by a stranger, and there is no occasion 
(448) for an assignment. The only purpose it can answer 
when the security is not negotiable is to furnish proof, 
in reply to any that, by possibility, might be made tending to 
show that the money belonged to the debtor. For such purpose 
it is not necessary that the assignment should be valid; it 1s 


318 


N.C. ] DECEMBER TERM, 1849. 


eT Sy et ah A a ere! 


Coxtsttssi0x ns t. DAWSON. 


sufficient for it to be made by the person to whom the money is 
paid, as explanatory of the act—a part of the res gestw, show- 
ing the intention. 

The counsel further insisted that “if it was a part of the 
agreement that Dawson should have a receipt from the treasurer 
to enable him to renew his bonds, the contract was void, and 
could not be set up in explanation of the receipt.” 

The charge in response to this is, “supposing there had been 
an after-arrangement between Dawson and the treasurer of the 
commissioners, by which the receipt in question was to be given 
and an imposition thus practiced upon the court in the renewal 
of the sheriff’s bonds, and supposing further, that the sheriff 
could avail himself of his own fraud, such an arrangement 
would certainly not affect injuriously the right of one not a 
party to it. Indeed, if there had been an original fraudulent 
design entertained by Dawson and Gooding, afterwards carried 
into effect by the execution of the receipt, it would not invali- 
date the transaction as a purchase, unless the purchaser par- 
ticipated in it.” 

The defendant excepts because the charge is not responsive to 
the instruction prayed. We think the exception well founded. 
The instruction prayed for is not stated with much distinctness, 
and it 1s probable that in the hurry of the trial his Honor did 
not fully apprehend it; it alleges, as a fact, that Bryan was a 
party to the fraudulent agreement, and, as a matter of law, that 
if such was the fact, the plaintiffs could not explain the receipt. 

If the court was against the defendants upon the law, 
they had a right to have the opinion positively expressed; (444) 
if with them, to have the fact directly and distinctly sub- 
mitted to the jury. We infer that his Honor was with the de- 
fendants upon the matter of law. But the fact was not directly 
and distinctly left to the jury. The first proposition, which 
supposes an after-arrangement between Dawson and the treas- 
urer, and the second, which supposes that Dawson could take 
advantage of his own fraud, and the conclusion, that such an 
arrangement would not affect injuriously the right of one not 
a party to it, do not touch the instruction prayed for. 

The last proposition, that if there was an original fraudulent 
design between Dawson and Gooding, it would not invalidate 
the transaction as a purchase, unless the purchaser participated 
in it, ig an inferential expression of opinion in favor of the 
defendants as to the law. But it does not bring to the notice 
of the jury the matter of fact, whether Bryan was or was not a 
party or privy to the fraud. In the prominent and direct man- 
ner in which the defendants had a right to have it presented it 
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was the pivot upon which the case turned, so far as the jury 
were concerned, yet it is introduced indirectly, with the word 
“unless,” treating it as a new qualification of a preceding prop- 
osition. 

A judge is not required to respond in the very words of the 
instruction, but it is error if he does not substantially meet the 
matter of law and put the matter of fact directly to the jury. 

The defendants are entitled to’a new trial, if the matter of 
law be with them, assuming the fact to be as they allege. 

The agreement was a fraud upon the public; if it was execu- 
tory, no court would enforce it; but it was executed, and the 

inquiry is as to its effect. 
(445) The defendants insist that as a fraud was practiced 
upon the court by Dawson and the treasurer of the plain- 
tiffs and Bryan, for whom the plaintiffs hold the legal estate, 
the receipt by which the fraud was effected cannot be explained, 
and it must be taken as a fact that Dawson did pay the judgment. 

It is clear that this is not according to the truth, for Dawson 
never paid one cent. The money belonged to Bryan, and he 
allowed Gooding to give Dawson a receipt for the taxes of prop- 
erty listed in 1841, by which the court were deceived. Upon 
what principle can this establish a payment by Dawson, or shut 
out the truth, as between the parties to the fraud? If, instead 
of a receipt for the taxes for which the judgment was taken, 
satisfaction had been entered upon the record, that would have 
discharged the judgment (as a release discharges a bond) and 
the parties would have been concluded. But a receipt never 
concludes; it is merely a written admission, and may be ex- 
plained like a verbal one. Here the very fact of the fraud 
explains the receipt, and shows how it happened to be given 
when no money was paid by Dawson. It is a key to the trans- 
action, and opens it at once. Bryan advanced the money, took 
the judgment as a security, and permitted a falsehood to be cer- 
tified to the court, to accommodate his friend Dawson. 

Relieved of all collateral matter, it is simply this case: a 
creditor gives his debtor a receipt (no money being paid) to 
enable him to acquire a false credit. Does that pay the debt, or 
prevent the creditor from explaining the reccipt? What right 
a person defrauded by such a falsehood may have, is another 
question. The debtor cannot, on a receipt, except as evidence 
of a payment, and the other evidence shows it to be false. 

Upon the whole, the defendants have no right to complain. 

Per Curiam, Judgment affirmed. 


Cited: 8. v. Hinson, 83 N. C., 649. 
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. When the real plaintiff in ejectment is a tenant in common, though 
he may declare for the whole, he has not an absolute right to 
have a verdict for the whole. but the jury may render such a 
verdict, leaving the plaintiff to take possession at his peril. The 
more correct course, however, is. when the extent of the title 
can be seen with reasonable certainty, to set forth in the verdict 
the undivided share to which the title appeared, and to enter the 
judgment accordingly. 


bo 


. Upon the probate of a deed for land by husband and wife, the wife 
residing in another State, a commission to take the private ex- 
quination of the wife may issue from the court of the county 
where the land lies. under the act of 1751. In the Revised 
Statutes, by a misprint, the word “country” in the act of 1731 is 
changed to the word “county,” but, from the context, the con- 
struction of the Revised Statute must be the same as that of the 
act of 1731. 


In order to be allowed to introduce in evidence the deed of a mar- 
ried woman. the following facts were proved: “That upon the 
record of New Hanover County Court, at August Term, 1818, 
there was an entry in these words: Ordered, that John McColl 
and David Jones be appointed to take the private examination 
of Sarah Pierce, wife of Peter, touching her free execution of a 
deed executed by them to Samuel Potter, dated 21 July, 1818. On 
10 August the clerk issued a commission to the said MeColl and 
Jones, as residents of New Hanover, to take the privy examina- 
tion of the feme, reciting that the deed had been proved in the 
County Court, and that it had been represented to the court that 
the said Sarah could not travel, etc., and upon it the commission- 
ers on the sume day returned the private examination,” and then 
follows an entry on the commission, that the execution of the 
deed was proved by McCell, who, and Jones, are the subscribing 
witnesses; upon which it was registered: e/d, that this was not 
sufficient proof of the execution of the deed by the wife. 


= 


‘ 


Apprst from the Superior Court of Law of New Hanover, 
at Fall Term, 1849, Dick, J., presiding. 

This is an ejectment for a lot in Wilmington, which (447) 
Abraham Golden purchased in 1813 in fee, and of which 
he died seized, in 1815, and without issue. The action was com- 
menced in April, 1845, and the demise is laid on 1 January, 
1840, for ten years, and is for the whole lot. 

The lessor of the plaintiff claimed by descent from Golden, 
as the daughter and only surviving child of Sarah Fleming, 
who was a daughter of a sister of Golden. As a declaration by 
Golden of the state of his family, the plaintiff gave in evidence 
his will, made in 1808, wherein he gave parts of his estate to 
his sister Nancy Garret and her husband James Garret, and to 
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his two nieces, Sarah Fleming and Ann Fleming, and to Abra- 
bam Golden, son of his brother William, and the other children 
of his said brother, and to the children of his brother James, 
and the residue of his estate to his wife, Rachel, for her life. 
The plaintiff also examined one Peter Pierce as a witness, who 
deposed that the said Sarah and Ann were the daughters of a 
sister of said Golden, and resided in Maryland; and that, in 
August, 1816, the said Sarah and the witness intermarried there, 
while she was an infant, and that they always resided there 
unti the death of Sarah, which happened in 1835. The witness 
further deposed that he and the said Sarah had issue three 
children, of whom one died im the lifetime of the said Sarah, 
and the other two survived her; that one of them was named 
Wilham Henry, who was born in March, 1820, and died before 
this suit was brought; and the other was Ann, the lessor of the 
plaintiff, who was born 15 November, 1823, and has never been 
in this State. The witness further deposed that neither the said 
Sarah nor he was in possession of anv land in this State during 
their intermarriage; and also that Ann, the aunt of the lessor 
of the plaintiff, married one William Pierce, while she was an 

infant, and they are both still hving in Maryland; and 
(448) also that James Garret and his wife, Ann, died in or 

before 1832, without issue. 

The plaintiff further gave evidence that the defendant was in 
possession of the lot and had been ever since 1828; but he gave 
no direct evidence that any person was in possession after the 
death of Golden, until the defendant entered. 

The defendant then gave in evidence a deed from James Gar- 
ret and his wife for the premises in fce to Samuel Potter, dated 
27 October, 1847; also a deed from the witness Peter Pierce and 
his wife, Sarah, to the said Potter, dated 21 July, 1818. The 
latter deed recites that the bargainors believed they were enti- 
tled to part of the reversion of the real estate of Abraham 
Golden, deceased, after the death of said Golden’s widow, then 
the wife of said Potter, and that, without admitting the same to 
be true, the said Potter, in order to save lawsuits, was willing 
to pay a certain sum of money to the said Pierce and wife; and, 
then, in consideration of $100 paid, it purports to grant and 
bargain and sell to Potter and his heirs all the right, title and 
interest in the real estates in North Carolina which those per- 
sons derived from the said Golden. As to the probate of this 
deed, the following facts are stated: Upon the record of New 
Hanover County Court, at Aueust Sessions, 1818, is an entry in 
these words: “Ordered. that John McColl and David Jones be 
appointed to take the private examination of Sarah Pierce, wife 
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of Peter Pierce, touching her free execution of a deed executed 
by them to Samuel Potter, dated 21 July, 1818.” On 10 August, 
1818, the clerk issued a commission to the said McColl and 
Jones as residents of New Hanover, to take the privy examina- 
tion of the feme, reciting that the deed had been proved in the 
County Court, and that it had been represented to the court 
that the said Sarah could not travel, ete.; and upon it 

the commissioners on the same day returned the private (449) 
examination, and then follows an entry on the commis- 

sion, that the execution of the deed was proved by McColl, who, 
and Jones, are the subscribing witnesses; upon which it was 
registered. 

The execution of the deed from Garret and wife was proved 
by a subscribing witness before the late Judge Seawell, who 
ordered it to be registered as the deed of Garret; and, reciting 
that Ann, the wife, resided in the State of Maryland, he also 
ordered the clerk of New Hanover County Court to issue a 
commission to two or more fit persons in Maryland to take her 
privy examination touching the execution of the deed by her. 
The commission was issued, and on it the privy examination 
was taken in the usual form, and returned, and thereupon it was 
ordered to be registered. 

The defendant further gave in evidence a deed for the prem- 
ises from the said Potter to himself, dated 4 December, 1828; 
and also read a deposition of a witness living in Philadelphia, 
taken by the plaintiff, stating that a young man was admitted 
into the almshouse of that city and died in October, 1844, who 
gave as his name William Henry Pierce, and stated that he was 
of Maryland and of the age of twenty-five years. 

The plaintiff then gave further evidence that the said Samuel 
Potter, in 1815, administered on the estate of Golden with the 
will annexed, and about two years afterwards married his 
widow. 

The court instructed the jury that the deeds from Garret and 
wife and Pierce and wife were both ineffectual to pass the title 
of the respective femes. 

The counsel for the defendant then moved the court to in- 
struct the jury that the deed from Peter Pierce conveyed the 
premises during his life, and, therefore, that the plaintiff could 
not recover in respect to the share of the lot which was vested in 
his wife when the deed was made. But the court de- 
clined to give the instruction as prayed, and instructed (450) 
the jury that if the said Sarah was one of the heirs of 
the said Golden, and she and her husband were seized of her 
share of the premises at any time during the coverture, the hus- 
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band became tenant by the curtesy, and the plaintiff could not 
recover in respect of that share, and that, if no persen was in 
the adverse possession of the premises, the actual seizin was, by 
operation of law, constructively in the said Pierce and wife. 
But the court further stated to the jury that 1f they should be 
of opinion that the said Potter claimed the premises by virtue 
of his marriage with Golden’s widow and of the deed from Gar- 
ret and wife, and thence infer that Potter was in the actual pos- 
session of the premises at the marriage of Pierce and wife, and 
thence up to the time the said deed was made by the said Peter, 
then there would be no such seizin of the premises as would 
make him tenant by the curtesy, and the plaintiff ought to re- 
cover. 

The counsel for the defendant also prayed for an instruction 
that there was no evidence of the death of the sister of Golden, 
who was the grandmother of the lessor of the plaintiff, and 
therefore that the plaintiff could not recover. Thereupon the 
court directed the jury that, if the grandmother was still living, 
the plaintiff could not recover; but stated further that there was 
evidence on which the jury might find that she was dead before 
this suit was brought, if it should satisfy them that such was 
the fact. 

The counsel for the defendant also prayed the court to in- 
struct the jury that, as the lessor of the plaintiff was not entitled 
to the whole of the premises, but, at most, only to a share as 
tenant in common with others, the plaintiff ought not to recover 
more than in respect to such share. But the court refused, and 
told the jury that if the plaintiff was entitled to recover at all, 
he was entitled to recover the whole lot, as the defendant failed 

to show that he was a tenant in common with the lessor 

(451) of the plaintiff. 
The jury found the defendant guilty as to the whole 
of the premises, and from the judgment accordingly he appealed. 


Strange for plaintiff. 
W. H. Haywood for defendant. 


Rerrin, C. J. Upon the plaintiff’s own evidence his lessor 
was, at the trial, a tenant in common with her aunt, Ann Pierce, 
and also, at the date of the demise, with her brother, William 
Henry, then living; and therefore the Court holds it erroneous 
to say that the plaintiff was entitled to recover the whole lot. 
{t is true that a general mode of declaring upon a demise of a 
tenant in common for the whole has been tolerated, and upon 
it a recovery for the share allowed. It has been also held not 
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to be necessary that, in such a case, the verdict should find the 
precise share to which the lessor of the plaintiff was entitled, 
but that it may find the defendant guilty in general terms and 
then leave the party to take possession at the risk, should 

he take more than belongs to him, of being answerable (452) 
therefor, to the action of the other party, and also liable 

to a summary order of the court for restoration of possession. 
But it is not the absolute right of the plaintiff to have such a 
verdict. The jury may find according to the title; and when 
the extent of it can be seen with reasonable certainty, it 1s rec- 
ommended as the more correct, and it is usual, to set forth in the 
verdict the undivided share to which the title appeared, and to 
enter the judgment accordingly. Godfrey v. Cartwright, 15 N. 
C., 487; Arch. Forms, 380; Lenoir v. South, ante, 2387; McAr- 
thur v. Porter, 6 Peters, 205. By that method questions are 
settled at once which might otherwise produce troublesome con- 
troversy in other forms. The propriety of that course 1s more 
particularly exhibited in an action by one of the tenants in 
common against another, in which case it is clear the plaintiff 
cannot be entitled to a verdict in such a form as would enable 
him to take judgment and execution authorizing him, on their 
face, to turn the cotenant out of the whole. That was admitted 
‘at the bar to be proper in the case last supposed. But it was 
argued, and it seems to have been the ground of the decision 
below, that it is otherwise when the parties are not tenants in 
common, as was supposed to be the fact in this case. It was 
not, indeed, the fact, since, as will be presently mentioned, the 
defendant has the title of Mrs. Garret, at least. But if it 
were true, it could make no difference. For the question 1s not 
what the tenant has the right to hold, but it is what part the 
plaintiff has a right to recover. Now, that is what the lessor 
of the plaintiff had a right to demise, namely, the undivided 
share, and no more. For, although the demise laid is for the 
whole, the very point of the dispute is whether the lessor could 
make such a demise, or, if not, for any and what part; and 
the recovery must be for the share the lessor might rightfully 
have demised. For tenants in commen have several 

titles, and therefore each of them had to bring his (453) 
several assize against a disseizor, as he was obliged to 

count truly on his title, and the recovery of one could not be 
for more than he demanded or could legally demand. Hence, 
necessarily, under the judgment, he entered into his share. only 
and became seized with the disseizor. In like manner, no more 
ean be rightfully recovered in ejectment, even against a wrong- 
doer, than the share of the plaintiff’s lessor; for the demise of 
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a tenant in common, whether in the form of a lease for the whole 
or for a share, is really effectual for the share only, and, by a 
necessary consequence, the law cannot adjudge to a plaintiff 
more than the right thus derived from the lessor invests him 
with. The jury might, according to the modern practice, have 
omitted to find the quantum of interest of the lessor, which 
would have left that to be determined in proceedings consequent 
upon the plaintiff’s taking possession of too much—since that 
course seems to be established. But that will not entitle the 
plaintiff to call on the jury to go further than to say he has 
some interest in the land, and, agreeably to the direction here, 
require them to find expressly that the defendant was guilty as 
to the whole premises, when the lessor’s title, and, of course, his 
lease, is for less. For, against an affirmative verdict that the 
plaintiff was entitled to the whole or to a certain part of the 
premises and a Judgment accordingly, the court would not be at 
liberty in a summary way to re-examine the title and control 
the execution of the writ of possession, or in an action for the 
mesne profits limit the amount of damages to the true interest 
of the lessor of the plaintiff, as was done in Holdfast v. Shepard, 
31 N. C., 222. 

Although the decision of the foregoing point disposes of the. 
case in this Court, yet it is deemed proper to consider of the 
others, as most or all of them will probably arise on another 

‘trial. 
(454) Then, in the next place, the Court holds that the deed 

from Garret and wife was duly executed to pass her in- 
heritance. The objection urged against it is that the feme was 
a resident in Maryland, and her examination and acknowledg- 
ment were then taken on a commission from the court of this 
State; whereas, it is alleged, a commission only goes when the 
woman is a resident of another “county” in this State, and the 
deed ought to have been acknowledged before a judge in Mary- 
land, or under a commission from some court of record in that 
State. But the objection is in no part tenable. The act of 1751 
directed a commission from the court of the county in which 
the land lies, when the wife is a resident of any other “country.” 
By a misprint the word is changed in the Revised Statutes of 
1836 to “county.” But that cannot affect this case, because 
this proceeding was in 1817 under the act of 1751. But if it had 
been after 1836 the Court would still hold the deed good; for 
the change from “country” to “county” does not alter the sense 
of the act. In the next section the act retains the form of the 
commission given in 1751, and the words of it are that the wife 
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“is not an inhabitant of our said State.” Indeed, upon referring 
to the manuscript original in the secretary’s office, the word 
appears to be “country.” It is therefore clear that, in respect 
to residence merely, the act does not intend to form a commis- 
sion on its being in the same county in which the land hes or in 
a different county in this State, but that it is to go only when 
the maker of the deed lives out of the State. The other branch 
of the objection, that the deed ought to have been acknowledged 
before a judicial officer of Maryland, is also mistaken. The act 
of 1810, which authorizes that course, is cumulative. It has 
never been supposed to supersede that of 1751, but either method 
has been practiced, as it suited the convenience of parties. The 
act of 1836, indeed, preserves in it both the act of 1751 

and that of 1810—thus clearly giving an election be- (455) 
tween them. 

With respect to the deed from Pierce and wife, the facts do 
not appear with sufficient distinctness to authorize the Court to 
form a satisfactory or positive opinion. But as they are sup- 
posed to be, the Court would concur in holding it ineffectual as 
the deed of the wife, for want of a due acknowledgment and 
privy examination. The entry of record appointing McColl 
and Jones to take the examination does not state that the deed 
had been then proved, and it cannot be collected from the cer- 
tificate of probate that it had been. The inference is rather to 
the contrary, for, according to the copy set forth im the ease, the 
certificate of probate is on the commission, and therefore cre- 
ates a presumption that McColl proved the deed when he re- 
turned the commission. If so, it would be wrong, as the act 
allows the commission to be ordered only when the deed has 
been already executed and acknowledged by the husband or 
proved. But, secondly, there was no order for a commission, 
and the act expressly requires such an order. Indeed, upon the 
face of the papers it would rather seem that, with or without 
proof of the execution, McColl and Jones were, as members of 
the Court, appointed to take the privy examination of the 
woman as being within the verge of the court. If that be the 
fact, the proceeding is hkewise wrong, because that can only be 
done when the deed has been personally acknowledged in court 
by the husband and wife; in which case, consequently, the wife 
is examined only whether she doth voluntarily assent thereto. 
Tt was held in Burgess v. Wilson, 138 N. C., 306, that the two 
methods are substantially different, and that each must be ob- 
served in its appropriate case. Indeed, the counsel here seemed 
to yield this point; and therefore the Court supposes the state- 
ment is not more precise. 
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(456) But supposing that deed not to be good as to the in- 

heritance, there is still the question whether the plaintiff 
ean recover during the life of Peter Pierce, the husband. There 
lacks nothing to complete his title, as tenant by the curtesy, 
unless it be a seizin during the coverture. That person says 
that neither he nor his wife ever had possession of the premises. 
But that must mean merely that they did not in fact occupy 
nor have perception of any profits; and he cannot be supposed 
to swear that he was not in possession by operation of law. 
Upon that point we concur with his Honor, conceiving it to be 
perfectly settled in our law that when no other person holds, the — 
possession is constructively in the owner. The husband and 
wife are in, as to all the world besides themselves, and there 
seems to be no reason why they should not be so deemed as be- 
tween themselves. If the husband allow another person to be 
in possession, whereby the wife’s estate may be prejudiced, he 
is justly excluded from the estate which would inure to him if 
he had done his duty by evicting the wrongdoer. But when the 
land is wild, for example, the husband is not bound to improve 
it, nor go through the frivolous formality of once setting his 
foot on it in order to acquire his estate by the curtesy. How- 
ever it may be elsewhere, there have been so many cases in this 
State in which the owner of land, not occupied by any other 
person, has been held to have the rights and remedies of an 
actual possessor, that it cannot be called in question now. Then, 
had Pierce and wife such a possession during the marriage? 
The contrary is suggested only by reason that Potter claimed 
the land and had taken possession of it before the marriage. 
But he did not marry until two years after Golden’s death, that 
is, some time in 1817, and Garret’s deed was made in October 
of that year; whereas Pierce was married in August, 1816, and 
there was thus a clear interval of several months in which it 

cannot be imagined that Potter had entered, and the pos- 
(457) session was in Pierce and wife. But, as the Court con- 

ceives, there was no evidence on which it could be found 
that Potter ever took possession in fact, or that, up to the time 
of his deed to the defendant, he had any other, possession than 
the rightful one implied by law to be in him as the owner of 
shares in the lot under his purchases. It may be conjectured 
that he would exercise acts of ownership over the premises if he 
lived near them. But there is nothing which the law can deem 
evidence of it, proper to be left to the jury. He derived no title 
to the premises through his wife, for she took no interest in 
them under the will, and she did not dissent. And the law can 
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never allow the presumption that one took possession of land as 
a mere trespasser, upon a bare possibility that he may have set 
up an unfounded claim to some interest in it and without any 
proof to the fact itself. It was taken for granted that Mrs. Pot- 
ter claimed the premises under the general disposition in the will 
of all the real estate for her life. But that is begging the ques- 
tion, and 1s contrary to both a natural and legal presumption, 
for, as the premises were subsequently purchased by the testator 
and did not pass by the will, the hypothesis that the widow, 
nevertheless, claimed and took possession of them 1s entirely 
inadmissible without evidence to the fact, of which the case 
states none was given here as to any period prior to 1828. In- 
deed, it does not appear that there was a house or a fence on 
the lot, or that any person occupied it. The Court therefore 
holds it to have been erroneous to submit the question of a pos- 
session by Potter to the jury, upon the evidence given. 
Supposing, however, that upon the next trial it should appear 
that Mrs. Golden claimed the premises for life and actually 
held them upon such claim from Golden’s death, then we should 
hold that no estate arose to the husband, Pierce; and the 
title of the lessor would depend on the sufficiency of her (458) 
mother’s deed, of which all has been already said which 
the statement before us will allow. If that should turn out to 
be insufficient, the lessor of the plaintiff will be entitled to one- 
sixteenth of the premises, according to the statement of the 
family before us. For Golden’s will shows that he left two 
brothers and their families, and a sister, Ann Garret, and an- 
other sister or her two daughters, one of whom was the mother 
of the lessor of the plaintiff. Therefore the premises would be 
divisible, first, into four shares; and, next, one of them would 
be again divided between Sarah and Ann Fleming, in case their 
mother was dead, and the lessor of the plaintiff would be enti- 
tled to one-half of Sarah’s eighth, or one-sixteenth. The other 
sixteenth may belong to her now, but it did not on the day of the 
demise, but was then vested in her brother, William Henry, who 
died in 1841. Upon the question whether the grandmother of 
the lessor of the plaintiff was dead or living, there was eyi- 
dence, and strong evidence, to be left to the jury. The cireum- 
stances, that Golden does not notice her in his will, while he 
provides for her children; that no account is given of her since 
1808, although her son-m-law was examined on the trial, and 
that Potter purchased trom one of her children, all tend to raise 
a presumption of her death long ago. It is true, his Honor 
stated inaccurately that the plaintiff might recover if she died 
before this suit was brought; for, to have that effect. her death 
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must have occurred before the defendant’s title was perfected 
by the statute of limitations. But the position was laid down 
in reference to the instruction prayed, which did not relate to 
the period of that person’s death, but insisted, on the contrary, 
that she was then living; and, thus restricted, it was correct. 
Per Curtam. Judgment reversed, and a ventre de novo. 


Cited: DeCourcy v. Barr, 45 N. C., 184; Pierce v. Wanett, 
51 N. C., 166; Withrow v. Biggerstaff, 82 N. C., 86; McGlen- 
nery v. Miller, 90 N. C., 219; Yancey v. Greenlee, rb., 319; 
Bryan v. Hason, 147 N. C., 291. 


(459) 
DEN ON DEMISE OF JAMES L. BATTLE eEtv au. v. JOHN F. SPEIGHT. 


1. Whether a republication of a will can be proved by parol evidence 
of the declarations of the testator, merely, is matter of great 
doubt. 


2. At all events, the evidence should show a clear determination on the 
part of the testator to republish. 


Appear from the Superior Court of Law of Epnercomsg, at 
Fall Term, 1849, Battle, J., presiding. 

After the decision of this case at December Term, 1848 (see 
31 N. C., 288), it came on for trial a second ‘time, when the fol- 
lowing facts were agreed: That Louis D. Wilson, then of the 
town of Tarborough, made his will in these words: “In the 
name of God, Amen. I, Louis D. Wilson, do, this 26 May, 1838, 
make this my last will and testament. First, I give to my sis- 
ter Mary the sum of $500. Secondly, I lend to my sister Nancy 
the land and plantation inherited from my father, and all my 
negroes; and after the death of my sister Nancy, to her surviv- 
ing children equally. Thirdly, I give to the chairman of the 
County Court of Edgecombe and his successors in office the resi- 
due of my estate, both real and personal, for the use and benefit 
of the poor (the paupers) of said county, to be appropriated and 
managed under the supervision of the justices of the county. 
Fourthly, I give my town lots, Nos. 27 and 28, to Eliza Cotton, 
now Eliza Thompson.” And that the paper was written and 
signed by the testator; and, after his death, was duly proved, in 
November, 1847, as his will, passing both personal and real 

estate; that the testator’s sisters, Mary and Nancy, and 
(460) Eliza Thompson, died several years before 1847, and 
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that the testator knew that they were dead; that the testator, 
having become an officer in the Army of the United States, des- 
tined for Mexico, was in July, 1847, making arrangements pre- 
paratory to his departure on the next day, and was at his own 
house in Tarborough, looking over a large collection of miscella- 
neous papers, spread out before him; and that whilst he was so 
engaged a gentleman called on him, but the testator continued his 
examination of the papers, and in the midst of it, on taking up 
one of the papers, the testator made a slight exclamation, which 
attracted the attention of the visitor, and then the testator read 
the paper silently, and threw it to the visitor without offering a 
word, but proceeded in the examination of his papers; that the 
visitor silently read the paper (which was the will above set 
forth), and said to the testator: “Is this the only will you have?” 
and the testator replied, “That’s all, sir’; whereupon the visitor 
handed back the paper and said to the testator, “All the persons 
to whom you have given property are dead,” and the testator 
rejoined, “Yes”; and nothing more was then said on the sub- 
ject; that on the morning of the next day the testator said to 
several persons that he had been so busy that he had not had 
time to write his will, and asked one of them whether a will 
made in Mexico would be valid, and it was concluded that 
it would be; that in the evening of that day the testator de- 
parted and went to Rocky Mount, in order to take the railroad 
for Wilmington on his way to Mexico, and that, upon getting 
to Rocky Mount, the testator remarked to a friend that he had 
been writing almost incessantly during the week past, and yet 
had not written the most important document; and on the suc- 
ceeding morning the testatcr mentioned to the same friend that 
he had not written the document, but he would do so as soon as 
he should get to Mexico-——not saying at either time what 

kind of document it was to which he alluded; that on (461) 
that day the testator proceeded on his journey and soon 

sailed for Vera Cruz, and that he was taken very sick on the 
voyage and died within a few days after he landed. 

The premises mentioned in the declaration are the lots in 
Tarborough devised to Eliza Thompson, and a tract of land, 
which the testator bought between the years 1833 and 1847; and 
the lessors of the plaintiff are the testator’s heirs at law. 

It was agreed that if, in the opinion of the court, the fore- 
going facts and conversations did not amount in law to a re- 
publication of the said will in the year 1847, there should be a 
judgment for the plaintiff for all the premises; and if the court 
should be of opinion that they did amount to such republication, 
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then there should be a judgment for the plaintiff or the defend- 
ant for such parts of the premises as the court should think 
them respectively entitled to. 

The court held that there had been no republication of the 
will and gave judgment on the case agreed for the plaintiff for 
all the premises; and the defendant appealed. 


B. F. Moore for plaintiff. 
No counsel for defendant. 


Rurrin, C. J. The return of this case has presented to the 
attention of the Court a second time the question whether the 
republication of a dated holograph will, lodged and found as 
prescribed in the act of 1874, can be established by parol proof 
of declarations, merely, of the testator. It has received much 
consideration, and it is owned that the more it has been reflected 
on the more questionable the affirmation of the proposition 
seems to be. Republication makes a will operate from the 
period of the republication, as if it had been then executed; so 

as, for example, to pass land acquired between the orig- 
(462) inal execution and the republication. Then, to allow of 

a republication by verbal declaration simply is, in effect, 
to give another date to the instrument, so as, by means of parol 
evidence of such declarations, to make it pass land acquired up 
to such new date, or, in other words, to render it to that extent 
a different instrument from what it purports on its face to be. 
Ii may be that, from necessity, such evidence of a publication 
or republication of wills of this kind must be competent, in 
order to show that the party deceased was treating it as his com- 
pleted will. But it is, obviously, dangerous evidence, and it 
may defeat the policy of the acts in requiring something more 
than words to constitute either a publication or a revocation of 
a will. The Court, however, declines deciding the point, choos- 
ing to leave it open to discussion whenever it shall be essential 
to rights in controversy. It is not so in the present case, for if 
evidence of this kind be competent at all, it is clear that the 
declarations of this testator fall short of showing the slightest 
intention to publish this paper as a will of July, 1847, as con- 
tradistinguished from one of 26 May, 1833. There is not a 
single expression among those proved which tends to establish 
any purpose of republication. On the other hand, everything 
he said tends to the contrary; and it appears plainly that he was 
dissatisfied with it, asa will, in the state of things then existing, » 
and meant to make another. He could not, therefore, have in- 
tended then to republish this paper; and, althqugh, by virtue of 
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the act against parol revocations, it remained in force, notwith- 
standing the testator’s dissatisfaction, yet his expressed wish 
and design to make another will furnishes a conclusive argu- 
ment against the supposition that this will was intended to be re- 
published. The premises sued for descended, therefore, to the 
heirs at law, and the judgment is affirmed. 

Per CurRIAM. Judgment affirmed. 


Coted: Sawyer v. Sawyer, 52 N. C., 189. 


(463) 
SAMUEL PANNELL v. HENRY G. HAMPTON. 


1. In an action of replevin, under our statute, Rey. St., ch, 191, if the 
plaintiff be nonsuited, the defendant cannot have a judgment for 
damages assessed by the jury, but only a judgment for the thing 
replevied and costs. 


2. At common law in such a case the judgment was for the return 
merely. 


Appra from the Superior Court of Law of Surry, at Spring 
Term, 1849, Ellis, J., presiding. 

This is replevin for a slave, who was delivered to the plain- 
tiff. The defendant avowed the taking, as sheriff, by virtue 
of a writ of fiert factas on a judgment in favor of one Brooks 
against one Stuart. On the trial the plaintiff offered to show 
the title in himself as trustee in a settlement to the separate 
use of Stuart’s wife for life, and then for her children, and that 
the defendant knew it when he seized the slave. But the court 
rejected the evidence as irrelevant, because, if true, it would not 
enable the plaintiff to maintain replevin against the sheriff; 
and the plaintiff was nonsuited. Thereupon the court directed 
the jury to ascertain the damages sustained by the defendant by 
being deprived of the slave. The defendant gave evidence that 
the plaintiff carried the slave to Virginia as soon as he got the 
possession, and yet. kept him there. The court then instructed 
the jury to assess the damages to the value of the slave, and a 
reasonable hire from the time he had been replevied; and the 
jury assessed the damages accordingly to $635, and judg- 
ment was rendered for the penalty of the replevin bond (464) 
given by the plaintiff and his sureties, to be discharged by 
the payment of those bonds and the costs; and the plaintiff ap- 
pealed. 
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No counsel for plaintiff. 
Morehead and Iredell for defendant. 


Rurrin, C. J. The judgment is erroneous, being rendered 
neither according to the common law nor the statute. At com- 
mon law the judgment in replevin, upon a verdict for the de 
fendant, is that he have a return of the goods, to be held by him 
irrepleviable; and upon a nonsuit, it 1s for the return merely. 
Blk. Com., 149; 1 Arch. Pr., 83. It was by St. 7 Hen. VIIL., 
ch. 4, and Hen. VIIL., ch. 19, that avowants and other defend- 
ants in certain actions of replevin were allowed to recover dam- 
ages, after a verdict or a nonsuit, to be assessed or inquired of 
by a jury at the prayer of the defendant. 2 Sellon Pr., 269, 
271; Arch, Forms, 426-7. The judgment is for the return of 
the goods, and for the damages and costs. Now, our act, after 
prescribing what judgment tne plaintiff in replevin shall have 
when the slave is delivered to him or kept by the defendant, 
proceeds to enact what shall be done when the slave is delivered 
to the plaintiff and there is a verdict for the defendant, namely, 
that the damages sustained by the defendant by being deprived 
of his property shall be ascertained upon an issue, and that 
judgment shall be rendered against the plaintiff and his sureties 
for the amount of the bond given by them, to be discharged 
upon the payment of the damages assessed and costs. Rey. St., 
ch. 101, sec. 6. It omits the provisions contained in the Eng- 
lish statutes for an assessment of damages when there is a non- 
suit. Whether, when there is a verdict, the damages are to 
include the value of the slave, as well as the loss from being 
deprived of the possession of the property, or the judgment is 
still to be for a return and for the damages, restricted to those 

arising from the change of possession, may, possibly, ad- 
(465) mit of some doubt, as the act is expressed. One would 

certainly expect, indeed, that the defendant would be 
entitled to the return of the slave, especially if he desired it. 
The point has not been before this Court, and we are not in- 
formed of the construction placed on that part of the act on the 
circuits, until the present case. The court does not propose to 
decide it, as it does not affect this case. If, however, the rule 
laid down to the jury be correct, it would seem highly probable 
that the omission to provide for a case of nonsuit was of pur- 
pose, as this case shows there might be good reasons for the dis- 
tinction. For it would be an exceedingly great hardship upon 
the plaintiff to be conclusively bound to pay the value of the 
slave and his hire, or, at least, the debt in the execution, if less 
than such value, merely for a mistake in the form of the action 
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brought by him. If a verdict be rendered for the defendant, 
it may be assumed that he has established the slave to be “his 
property.” But this nonsuit was ordered simply because the 
sheriff was not liable to be sued in replevin, and the presump- 
tion rather is that the plaintiff would have shown the property 
to be his if the court could have heard his evidence. At all 
events, the title stands indifferent; and in that state of the casc 
it may well be that the Legislature meant the plaintiff should 
not be absolutely bound to pay the value of the negro, that 1s, 
the utmost which would have been recovered from him if there 
had been a verdict against him on the title. It certainly is 
more just that the judgment should be for the return of the 
slave, as at common Jaw; and after that shall be done the parties 
will then be at large again, to assert and defend their respective 
titles to the slave in detinue, or such other actions as may be 
proper to bring the matter to a decision on the merits. But 
whether the omission of a provision in the act for a nonsuit was 
by design or oversight, it certainly exists; and, therefore, 
in such a case there cannot be judgment for damages, (466) 
but only for a return and the costs. If the slave should 
not be returned in obedience to the judgment, the defendant will 
have redress on the replevin bond, which is payable to himself; 
and if he should be returned, he will then be held or disposed of 
by the defendant as if he had not been replevied. 

The judgment must be reversed with costs in this Court, and 
a judgment entered, as at common law, for the return of the 
slave and the costs in the Superior Court. 

Per Crrtam. Judgment reversed, and judgment for defend- 
ant, 


Cited: Eborn v. Waldo, 51 N. C., 439; Woody v. Jordan, 
69 N. C., 197, 8. 


DEN ON DEMISE OF REDIN RAIFORD vy. NEWHET PEDEN. 


1. Under an execution to sell the lands descended from A to B, the 
sheriff has no authority to sell lands derised by A to B. and such 
sale will be void. 


2, Where A, having several tracts of land. devises one tract in fee to 
B, who is one of his heirs. and another tract in fee to C, another 
heir, each takes by devise and not by deseent. 


ApprEaL from the Superior Court of Law of Jounston, at 
Fall Term, 1849, Battle, J., presiding. 
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This was an action of ejectment for a tract of land of which 
it was admitted that the defendant was in possession. The 
plaintiff’s lessor proved that Ralph Massey died in 1836, having 
been twenty-one years in possession of the lands now in contro- 

versy, and that he left surviving him his heirs at law, 
(467) two daughters, Celia and Olive, of whom the former 

married William Peden. He also left a last will, which 
was after his death admitted to probate. The lessor then proved 
a writ of scire facias against the heirs and devisees of the said 
Ralph Massey, deceased, a judgment thereon, a writ of execu- 
tion to the sheriff, his levy and sale made thereupon and his 
deed to the lessor for the lands now sued for, copies of all which 
are sent up as part of this case. To show that the plaintiff 
claimed under Celia, one of the heirs at law and devisees of 
Ralph Massey, the plaintiff’s lessor then proved a decd from 
Witham Peden and wife to the defendant. 

ft did not appear, cither way, whether Ralph Massey had 
any other lands than those mentioned in his will or not. 

The defendant contended that the said deed was not in facet 
executed within two years after the death of the said Ralph 
Massey, and that the writ of execution, under which the plain- 
tiff’s lessor purchased, did not authorize the sale of the land now 
in controversy, inasmuch as it commanded the sheriff to sell the 
lands of Ralph Massey, “descended” to his heirs, whereas the 
land sold did not descend, but was devised to Celia, one of the 
daughters of the said Ralph Massey and wife of William Peden. 

The court being of opinion that the writ of execution under 
which the lands were sold did not authorize the sale, the plain- 
tiff’s lessor submitted to a nonsuit and appealed. 

Copy of so much of the will as is necessary in this case: 

“T give and bequeath to my daughter Mary Futrell the land 
and plantation whereon she now lives, ete. 

“T give and bequeath to my daughter Celia all the land and 
plantation I lent to my wife,” ete. 

The judgment and execution were against the lands “that 

descended to William Peden and wife, Celia, Ratford 
(468) Lynch, and Wilkerson Futrell and wife, Mary, from 

Ralph Massey, deceased.” The deed of the sheriff corre- 
sponded with the execution. 


J. H. Bryan and Busbee for plaintiff. | 
W. H. Haywood and G. W. Haywood for defendant. 


Pearson, J. Under an execution commanding him to sell 
“the lands that descended to William Peden and wife, Celia, 
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Raiford Lynch and Wilkerson Futrell and wife, Mary, from 
Ralph Massey, deceased,” the sheriff sold the land m contro- 
versy to the lessor of the plaintiff. Celia, the wife of Wilham 
Peden, was a daughter and one of the heirs at law of said Mas- 
sey, who disposed of all of his lands by his will and devised the 
land in controversy to the said Celia. His Honor was of opin- 
ion that the execution did not authorize the sheriff to sell this 
land. The plaintiff submitted to a nensuit. The sheriff had no 
power to sell. An execution authorizing him to sell one thing 
did not give him power to sell another; land devised cannot Dass 
under the description of lands descended. It was insisted tha 
the late statute which provides that a want of conformity be- 
tween an execution and the judgment upon which it issues shall 
not vitiate, cures the defect in this case. The statute has no 
application, for the defect does not grow out of a variance be- 
tween the exeeution and the judgment, but is the result of a 
want of power in the sheriff. The power to sell is conferred by 
the execution, and must be preserved; if 1t be exceeded, the act 
is a nullitv as to the éxeess; here there was power ito sell the 
lands which had deseended, and the sheriff executed his author- 
ity by selling lands which were devised. 

It was also urged that as Mrs. Peden was one of the heirs of 
Massey and took an estate in fee simple by the devise, she took 
the same estate that she would have taken by descent, 
and therefore is, in law, considered as taking by descent. (469) 
It is true, she takes the same estate as to the quantity of 
interesi, but she takes a different estate as to the subject-matter, 
and, to make the rule apply, there must be the same estate in 
the same land, This is fully set forth bv the authorities. If 
there be two echeirs, and one tract of la nd is devised to one, and 
another tract to the other, thev take by devise and not by 
descent, for under the devise ea ach has an estate in severalty in 
the respective tracts; whereas, by descent, each would have had 
an undivided moiety in the whole. Sheph. Touchstone, 451; 
Reading v. Raustrom, 2 Ray. 827; Salkeld, 423. 

Per Curtan. Judgment for the defendant. 


Cited: Fry v. Currie, 91 N. C., 488. 
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1. On the trial of an tndictment for murder, where it is alleged for 
error that the court improperly overruled a challenge of the 
prisoner to one of the jurors, the record must show for what 
cause the challenge was made; otherwise, the Supreme Court can- 
not say whether there was error or not. 


nD 


. Where a juror, upon being challenged, swears that he has formed 
and expressed an opinion, but only upon rumor, but that he could 
do impartial justice upon hearing the evidence in the case, prima 
facie the juror is competent. though in some cases the court or 
the triers may find otherwise. 


3. Where a witness is impeached on the ground of bad character, evi- 
dence may be given of previous statements made by the witness 
consistent with his testimony on the trial. 


4. Although an impeaching witness may be examined as to the general 
moral character of the witness impeached, and also as to his char- 
acter for truth when on oath and when not on oath, it is not 
necessary to put these questions in any particular order. 


APPEAL from the Superior Court of Law of Roway, at Fall 

Term, 1849, Caldwell, J., presiding. 
The prisoner was indicted for murder. The case stated 
(470) in the record is as follows: “In forming the jury, two 
persons were offered as jurors and challenged for cause; 
on being asked whether they had formed and expressed the opin- 
ion that the prisoner was guilty, they answered they had, where- 
upon they were asked by the court upon what ground they had 
formed that opinion, and they answered that it was formed from 
report. They were then asked by the court whether their opin- 
1on was so fixed and made up in their mind that they could not 
do impartial justice between the prisoner and the State; and 
each replied that 1t was not so fixed and made up as to prevent 
his dog justice between the prisoner and the State. They 
were then ordered to be tendered to the prisoner, and he chal- 
lenged them peremptorily, and in like manner he challenged 
thirty-three others before a jury was formed.” 

One Stairns was examined as a witness for the State, and he 
testified to the facts of the murder and other circumstances. 
Evidence was given on the part of the prisoner, impeaching the 
general character of Stairns. On the part of the State evidence 
was then offered that, on the evening after the homicide, and 
the next morning, he (Stairns) gave the same statement of the 
facts as that he gave on the trial; and the court received the 
evidence, after objection for the prisoner. 

On the part of the prisoner it was then proposed further to 
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prove that Stairns was a man of bad moral character, and re- 
puted to be dishonest; and, in order to do so, the counsel for the 
prisoner asked a witness (who had said that he knew the gen- 
eral character of Stairns) “what was his character for honesty” ; 
and thereupon the presiding judge stated to the counsel that he 
understood the Supreme Court to have ruled that an impeach- 
ing witness, after stating his knowledge of the general charac- 
ter of the first witness, must then be examined as to his 
general character for truth when on oath and when not (471) 
on oath, and then as to his general character for honesty 

and morals; and his Honor required the counsel to put all those 
questions to the witness, but allowed him to do so in such order 
as he should choose. But the counsel declined to inquire as to 
the character of Stairns for truth when on oath, and therefore 
refused to examine the witness further. 

The prisoner was convicted, and after sentence he appealed. 


Attorney-General for the State. 
Boyden for defendant. 


Rurrix, C. J. Strictly speaking, a venire de novo could not 
be awarded on the point respecting the jurors, had the decision 
on it been erroneous, inasmuch as the prisoner’s exception does 
not state that the challenge was made by him, nor assign any 
cause forit. In S. v. Benton, 19 N. C., 196, although the juror 
said he had made up and expressed an opinion as to the guilt 
or innocence of the prisoner, and although there was every infer- 
ence that it was unfavorable to the prisoner, from the fact that 
the prisoner, as here, afterward challenged him peremptorily, 
yet the court was obliged to affirm the judgment, because it did 
not appear affirmatively that the opinion was adverse to the 
prisoner. As it stood indifferent upon the record whether the 
opinion was for or against the prisoner, and as only that party 
can challenge for the cause of an opinion formed and expressed 
against whom such opinion is, the court could not say there was 
error in overruling the challenge, as that of the prisoner founded 
on that opinion, as the cause. So, here, if it be admitted that 
the prisoner had cause of challenge, for that the jurors had 
formed and expressed the opinion that he was guilty, vet, if he 
did not challenge the jurors, or did not challenge them for 
that cause, he cannot complain that the court did not (472) 
on his behalf set them aside. In drawing exceptions 
counsel ought to recollect that this Court cannot presume plead- 
ings nor infer objections on the side of the appellant more than 
of the appellee, and that the onus is on the appellant to show 
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that there was error, and, therefore, that every fact was directly 
stated on which the party relies to establish or exhibit the error. 
The exception ought to have set forth a narrative of the trans- 
action as it occurred, by saying that the prisoner challenged the 
juror, and then setting forth the cause he assigned. As it is, 
there is no legal intendment of any particular cause, as the 
record merely states that it was “for cause,’ and, as none is 
stated, it 1s impossible for the Court to determine whether that 
assigned was or was not sufficient in law. 

But if the Court could supply that defect by supposing that 
the prisoner was the challenging party, and that his cause of 
challenge was that the jurors had from rumor made up and ex- 
pressed an opinion against him, the Court would still hold, as 
the cause is stated, that the Superior Court did not err in again 
tendering the juror to the prisoner. As was said in 8. v. Hlling- 
ton, 29 N.C., 61, such an opinion, formed from rumor—if opin- 
ion it can be called—would seem in its nature to be but hypo- 
thetical, that is, resting upon the supposition that the facts 
should turn out to be on preof according to the rumor. Hence, 
when the juror is further asked whether, if the proof should 
fail to show the truth to be as the matter had been reported 
against the prisoner, or show it to be different, his impression 
or opinion would in that case prevent him from doing impartial 
justice according to the evidence, the answer is a natural one 
for every man, who has honesty and sense enough to try any- 
thing, that he had no such opinion as could influence his mind 
to give a verdict contrary to or without evidence. Under such 

circumstances the juror must be deemed prima facie to 
(473) be indifferent, and therefore we must suppose his Honor 

held him to be so in point of fact. We will not say that 
upon some minds common fame may not make such impres- 
sions that triers or the judge might find the person not to be 
indifferent. That would depend much on their estimate of his 
intelligence, temper, candor and general impartiality. But 
when he swears that his mind is in an impartial state, and that 
it was never otherwise but upon rumors merely, and that he 
would not act on them independent of the evidence, there is 
prima facie, we think, no just ground of exception to him as a 
juror. 

In S. v. George, 30 N. C., 324, a previous statement, consist- 
ent with the testimony of a witness given on the trial, was 
deemed competent in support of his credit, when attacked by 
evidence that he had made inconsistent statements. It is argued 
that it is different here, because the witness was impeached by 
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evidence of bad character. But the force of such a distinction 
is not perceived. The evidence in question is, in its nature, but 
a feeble support of the credibility of the witness. But such as. 
it is, it seems to be as good proof that the testimony of the wit- 
ness is true, when his veracity is attacked upon the score of bad 
character as upon that of having told different tales about the 
matter. 

Upon the other question of evidence we suppose his Honor 
attended to the cee which appeared to have been given 
by the presiding judge as to the mode of examining wiinesses 
to general character, in 8. v. Boswell, 18 N. C., 209. The judg- 
ment was affirmed in this Court; but it cannot be collected from 
the opinion of the Court that it was deemed necessary or proper 
In every case to pursue the order of examination there set forth, 
or even that those questions should all be put im every case in 
any order. But certainly they are very proper questions 
in themselves, and they may always be put by the one (474) 
party or the other, and generally will be so put. Al- 
though the prisoner may not, perhaps, have been bound to go 
through that series of interrogatories, so as to make him ascer- 
tain how far the witness was addicted to all the vices in the 
catalogue, but he might have come at once to that or those he 
meant to impute to the witness, vet 1t 1s not perceived that the 
prisoner received or could have xeceived any prejudice by 
reason that the whole examination would be conducted by his 
counsel. Since all the questions might be asked or were proper 
to be asked by the one or the other, it seems totally immaterial 
on which side they were propounded; and therefore no harm 
could have arisen to the prisoner from the course adopted, and 
the Court has no right to disturb the verdict. 

PER Crriam. Ordered to be certified accordingly. 


Cited: March v. Harrell, 46 N. C.. ae Jones v. Jones, 80 
N. C., 250; S. v. Blackburn, ib., 478; cae n. Efler, 85 N. C., 588; 
v. Whitfield, 92 N. C., 834; ‘Si. eae. 108 N. C., 796; 
S. x. Spurling, 118 N. O., 19 53; S. uv. Pearson, 119 N. C., 874 
Springs v. McCoy, 120 N, Caco 
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1. The construction of a contract is a matter of Jaw. When com- 
mitted to writing, the meaning of the terms, when they are ex- 
plicit, is a question for the court; but if doubtful and uncertain, 
they may be submitted to a jury with proper instructions. If 
the contract is verbal and the parties dispute about the terms, 
that is a matter of fact for the jury; but if there be no dispute 
about the terms, and they be precise and explicit, it is for the 
court to declare their effect. 


2. If a contract to perform certain stipulated services for a certain 
sum is not rescinded by the mutual consent of the parties, then 
a promise to pay an additional sum for the same services is with- 
out consideration and cannot be enforced. 


AppreaL from the Superior Court of Law of Anson, at Fall 
Term, 1848, Pearson, J., presiding. 
(475) This was an action of assumpsit. The plaintiff de- 
clared specially, and for work and labor done, and mate- 
rials furnished, goods, wares and merchandise sold and deliv- 
ered, and for money paid to the use of the defendant. 

The plaintiff proved that, in the spring of 1844, he con- 
tracted to construct and put into operation a sawmill in a mill- 
house of the defendant. The plaintiff was to do the work and 
find all the irons. The defendant, in consideration thereof, 
was to pay the plaintiff the sum of $100, and to board him and 
his hands and find the timber. The defendant, at the time of 
the contract, advanced to the plaintiff $20 to buy a saw and 
other articles which the plaintiff was to furnish. The $20 was 
to be a part of the $100. 

Shortly after this, and before the plaintiff had commenced 
the work, the defendant sent word to the plaintiff, by one Ken- 
nedy, that he wished to know why he did not come and begin the 
work. The plaintiff sent back word to the defendant that he 
would not build the mill upon the terms agreed on; that the 
price was too low. The defendant thereupon sent a message to 
the plaintiff, by Kennedy, “Tell him to come and do the work; 
I will do what is right, or pay what is right”—the witness did 
not recollect which word, “do” or “pay,” was used. The plaintiff 
soon after went and constructed the sawmill and put it in 
operation. The plaintiff offered evidence to show that the mate- 
rials furnished by him (viz., the mill irons) and the work done 
by him, if done in workmanlike manner, at the usual rates of 
workmen’s charges, was worth $150. The defendant offered 
evidence tending to show that the work was, in several particu- 
lars, defective and insufficient—for instance, that the water- 
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gate was so badly fixed that a fence rail had to be used to push 
it up and down, where the water was to be let on or stopped; 
that the carriage was made to run by ropes instead of having 
cogs in the usual way; that after trying the mill some 

time, he got another workman to come and fix it by (476) 
putting In a new carriage with cogs, making a new gate, 

etc., for which he paid $30; that a good deal of the ‘timber was 
spoiled by the plaintiff, and other timber was got by the second 
workman. 

The defendant proved payments and set-offs to the amount 
of $100. 

The court charged that upon the first count, on the special 
contract, the plaintiff could not recover if the defendant had 
proved payments and set-offs to the amount of the price agreed 
upon, viz., $100, supposing the work to have been well done. 

Upon the second count, on a promise to pay for the materials 
furnished and work done, implied from the defendant’s having 
made use of the materials and work, the court charged that 
when work is not done according to contr act, although the party 
cannot recover on the contract, still he may recover for the 
materials and work; but the amount cannot be greater than the 
original price; and the rate was, if the materials and work, well 
done according to contract, be worth $100, how much less is the 
value of the materials and work as actually done, and the plain- 
tiff would be entitled to recover the amount so ascertained with 
reference to the original price. So the plaintiff could not re- 
cover if the payment and set-offs had been proven to the amount 
of $100. 

Upon the other view presented by the plaintiff’s counsel, the 
court charged that if the original contract had been rescinded 
by mutual consent, so that neither was anvways bound, and the 
defendant had promised to do what was right or pay what was 
right for the materials and work, then the plaintiff would be 
entitled to recover the value therefor, which he insisted was 
$150. But the court was of opinion, there was no evidence to 
show that the original contract had been rescinded by 
mutual consent, so that neither was anyways bound, and (477) 
another contract substituted, as contended by the plaintiff. 

On the contrary, the evidence tended to show that the plain- 
tiff, having received $20, and being slow to begin the work, 
because he thought the price too low, the defendant, to induce 
him to begin, promised to “do and pay what was right,” and if 
by this he was to be understood as making an additional prom- 
ise to pay more than the price agreed on, it was not binding 
for want of a consideration. If a man agrees to do work for 
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me at the price of $100, and afterwards, before he begins the 
work, I promise to pay an additional sum of $50 if he will do 
the work, there is no consideration for the latter promise. The 
jury returned a verdict for the defendant; ruled for a new trial 
for error in the charge refused, and the plaintiff appealed. 


Strange for plaintiff. 
Hargrave for defendant. 


Nasu, J. In the argument of the case here the first excep- 
tion taken by the plaintiff’s counsel to the judge’s charge is that 
it ought to have been submitted to the jury to decide whether 
or not the first contract was rescinded by the parties. His 
Honor instructed the jury there was no evidence that the orig- 
inal contract had been rescinded and another substituted. There 
ean be no doubt but that the construction of a contract is a 
matter of law. If committed to writing, the meaning of the 
terms, where they are explicit, 1s a question for the court; but 
if doubtful and uncertain, they may be submitted to the jury, 
with proper instructions given hypothetically, as the case might 
be, and in doing so no error is committed, as has been declared 
by the Court this term. And if verbal, and the parties dispute 
about the terms of the agreement, it involves a question of fact 

as to the terms, to be decided by the jury; but if there 
(478) is no dispute as to the terms, and they be precise and 

explicit, 1t 1s for the court to declare their effect. Mas- 
sey v. Belisle, 24 N. C., 176. Here there is no dispute as to the 
terms, but only as to their effect. In considering the question 
as one of law and not of fact, the judge below committed no 
error. This brings up the main question, so far as this case is 
concerned, viz.. was the construction put upon the terms used 
by the plainti ff and the defendant correct in point of law? 
The plaintiff had agreed to build a mill for the defendant for 
the sum of $100, and had received in part payment the sum of 
$20. Becoming dissatisfied with his contract, he sent the de- 
fendant word that he could not do the work for that sum, to 
which the defendant replied, “Tell him to come and do the 
work; [ will do what is right or pay what is right.” One 
party to a contract cannot rescind it; to do so there must be the 
action of both parties, showing an assent to it, for it is as much 
a contract to rescind one as to make one, If in this case the 
plaintiff had sent back the money which had been paid to him, 
and the defendant had received it, or if the defendant had 
brought an action for it, the original eontract would have been 
rescinded. There is nothing in the case to show that either the 
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plaintiff or the defendant had intended to set aside the first 
contract. The plaintiff found, upon reflection, that he had 
made a bad bargain and was desirous to improve it; the defend- 
ant had made fis calculations, and was willing to give the sum 
agreed on to have lis mill built. Perhaps it was as much as 
the work was worth or as much as he was able to give. At any 
rate, such was the contract between the parties; the plaintiff 
was to build the mill and the defendant pay therefor $100. 
Lhe first contract was not rescinded. 

His Honor having instructed the Jury that the contract was 
not rescinded, proceeded to charge them as to the effect of a 
promise made by the defendant, if any was made, by 
using the words, “do or pay w hat is right.” Tf by this (479) 
he was to be understood as making an additional promise 
to pay more than the price agreed on, it was not binding, “for 
want of a consideration.” On the part of the plaintiff it is 
insisted that, although the first contract was not rescinded, yet 
the parties were at liberty to vary it. There is no doubt of this 
proposition; but it will be recollected that the variation of a 
contract is as much a matter of contract as the original agree- 
ment—it equally requires the coneurrence of intention in the 
parties; it cannot be varied at the mere will and pleasure of 
either. But in what was the contract in this ease varied? Not 
in the work to be done; that was not altered in the slightest 
manner; the plaintiit came under no new obligation; he was to 
do the same work he had previously bound himself to do. It 
was varied, says the plaintiff, in this, that the defendant prom- 
ised to give an additional fifty dollars if he would build the 
mill. Let it be admitted that the defendant. under the cireum- 
stances, had, in so many words, promised the plaintiff that he 
would give hin fifty dollars more, or one hundred and fifty dol- 
lars for building the mill: would that have been in law a valid 
promise¢ I concur in the opinion that it would not. <A eonsid- 
eration is an essential ingredient to the legal existence of every 
simple contract. This consideration consists, as defined by 
Smith on Contracts, 87, to be “any benefit to the person making 
the promise, or any loss, trouble or inconvenience to or charge 
upon the person to whom it is made.” The case states that the 
one hundred dollars, originally promised, had been paid by the 
defendant, and the controversy is for the fifty dollars under the 
alleged promise. What loss, trouble or inconvenience, or charge 
resulted to the plaintiff by his executing the work? He was 
bound to build the mill by his original contract, and he was to 
do and did nothing more. What benefit was to result to the de- 
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fendant by the promise to pay the additional fifty dol- 

(480) lars? None whatever; he was to get from the plaintiff 
precisely the same quantum of work without it as with 

- The promise, therefore, if made, was purely a “nudum pac- 
ae * not binding in law, however it may be so in honor and 
conscience. The enforcement of contracts of the latter charac- 
ter, in the language of Lord Denman in Eastwood v. Kenyon, 
11 Ad. and El., 488, however plausibly recommended by “the 
desire to effect all conscientious engagements, might be attended 
with mischievous consequences to society.” The truth of this 
opinion might be illustrated by a variety of cases. One is fur- 
nished by that of Harris v. Watson, Peake, 72. There it was 
laid down by Lord Kenyon, that a promise a by a captain 
of a ship to one of his seamen, when the vessel was in extraor- 
dinary danger, to pay him an extra sum of money as an induce- 
ment to extra exertion for her safety, was a void promise, be- 
cause every seaman is bound to exert himself to the utmost for 
the safety of the ship, and therefore the captain would get noth- 
ing from the seaman in exchange for his promise except that 
which the seaman was bound to do before. The principle estab- 
lished or recognized in the case last cited governs this; the plain- 
tiff was bound to do the work and the defendant would get 
nothing from the new promise but what he was entitled to be- 
fore he made it. If the words used by the defendant amounted 
to a promise, it is nudum pactum, as founded on no legal con- 
sideration, and his motive in using them is very obvious; it 
was to induce the plaintiff to do that which, by his contract, he 
was already bound to do. In the argument the counsel referred 
the Court to two cases. One was Pontifiw v. Welson, 52 E. 
©. L., 361, and the other Wood +. Kdwards, 19 John., 205. We 
do not think either assists the plaintiff’s case. In the first, the 
plaintiff had contracted to erect certain buildings for the de- 
fendant, who was to pay a stipulated price, when they 

(481) were delivered. When the buildings had progressed some 
time, the plaintiff refused to go on with the “work unless 

the defendant would give security for the payment of the money. 
“The whole dispute,” says Chief Justice Tindal, “as shown by 
the correspondence, was whether the defendant would give 
security, which the plaintiff insisted on, and had no right to 
ensist on.” The case in Johnson was that the parties had en- 
tered into a contract, under seal, for the purchase and delivery 
of a certain quantity of coal at a price agreed. After its execu- 
tion a new agreement was drawn up by the plaintiff, but unexe- 
euted by him, and sent to the defendant for his approval. The 
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defendant, by letter, expressed his willingness to alter the old 
agreement, and promised to execute the new one at some future 
time, but never did. The action was in assumpstt on the new 
agreement. The court decided that the first agreement was not 
set aside, but was in force, and that the proposition of the de- 
fendant to execute the new one was not binding on him, as well 
on the ground of want of consideration as of mutuality. These 
cases sustain the view taken by the judge below, both as to the 
rescinding of the original contract and the invalidity of the 
second, if made. 

No exception is taken to his Honor’s charge upon the first 
count in the plaintifi’s declaration, nor to the second, as to the 
rule laid down by him as to the measure of damages. 

Per Curiam. Judgment affirmed. 


Cited: Winstead v. Reid, 44 N. C., 78; Rhodes v. Chesson, tb., 
3888; Neblett v. Herring, 49 N. C., 268; Pullen v. Green, 75 
N. C., 217; Shaw v. Burney, 86 N. C., 3384: S. v. Poteet, ib., 
614; Harris v. Mott, 97 N. C., 106; Spragins v. White, 108 
N. C., 482; Welson v. Cotton Mills, 140 N. C., 53. 
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(482) 
JOHN WILLIAMS, AbMINISTRATOR, ETC., V. ETHERTON WILSON. 


Where slaves were given to A during her coverture with B, and put 
in their possession, and, after the death of B, C, his administrator, 
believing A had a right, returned the possession to A, who claimed 
them as her own and retained the adverse possession for two 
years, and then conveyed them to C. as in his own right: Held, 
that after the termination of the bailnent to A and her delivery 
of the slayes to C, he was remitted to his original right, and held 
the slaves as administrator of B, and on the death of C the ad- 
ministrator de bonis non of B was entitled to recover the slaves. 


Appreat from the Superior Court of Law of Bzrrig, at Fall 
Term, 1849, Bailey, J., presiding. 

This was an action of detinue brought by the plaintiff as ad- 
ministrator de bonis non of Hezekiah Mizell, to recover a nuiwn- 
ber of slaves. The slaves in question were, by one Judith Brit- 
ton, given to Ann Mizell after her intermarriage with the said 
Hezekiah Mizell. The slaves went into the possession of Heze- 
kiah Mizell, and so remained for several years until his death. 
He died in 1842, and administration on his estate was granted 
by the Court of Pleas and Quarter Sessions of Bertie, at August 
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Term, 1842, to his son, West Mizell. West Mizell surrendered 
the slaves in question to the said Ann Mizell, supposing, as it 
was in evidence he declared, she had title to them after his 
father’s death, and the whole of them except six, George, Hagar, 
Norfieet, Lewis, Cesar and Lucinda, remained in her possession 
more than three years before her death, she claiming them as 
her property, and West Mizell, the admiistrator, admitting 
they were. The following slaves, the said George, Hagar, 
(483) Norfleet, Lewis, Cresar and Lucinda, went into Mrs. 
Mizell’s possession, and so continued for about two years, 
when she, to favor her son, delivered them to the said West, he 
admitting the property in them to be in her, who continued in 
possession of them up to the time of his death. Mrs. Mizell 
then took the negroes, died shortly afterwards, to wit, within a 
few months thereafter, when they went into the possession of 
the defendant. There was a demand of these slaves by the 
plaintiff as the property of his intestate, and a refusal to deliver. 
It was insisted by the plaintiff’s counsel that, although their 
right to recover any of the slaves, except those which were de- 
livered by Mrs. Mizell to her son, was barred by the statute of 
limitations, yet as to those, the statute was not a bar. 
His Honor instructed the jury that if they believed the evi- 
dence the plaintiff’s right to recover any of the slaves was barred. 
Rule fer a new trial; rule discharged, and appeal prayed and 
granted to the Supreme Court. 


W. iN. A. Smith for plaintuff. 
Bragg for defendant. 


Pearson, J. The plaintiff seems to have conceded that he 
could not recover the slaves which were kept in possession by 
Mrs. Mizell, but he insisted that he had a right to recover the 
slaves that she put in the possession of her son, West Mizell. 
His Honor thought the plaintiff’s right was barred as to all, 
and that the effect of the bailment was not merely to estop 
West Mizell from denying the title of his mother, while the bail- 
ment and the possession obtained under it continued, but that 
it had the further effect of making his possession her possession, 

and of protecting it against his own better title, so as 
(484) to divest it and pass a good title to her under the act 
of 1820. 

We cannot concur in this conclusion. It carries the doctrine 
of estoppel beyond the reason upon which it is founded—to en- 
force the observance of good faith—and involves the absurdity 
of making one hold possession adverse to himself. It is enough 
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that he is not allowed to derive any advantage from the posses- 
sion which he acquired under the bailment. There 1s no reason 
why he should be prejudiced in the assertion of his title after 
the bailment was determined and the possession restored. 

If one accepts a lease of his own land from a person im ad- 
verse possession, he is not at liberty to deny the title of his land- 
lord during the continuance of the lease or of the possession 
obtained under it, but when the relation of the landlord and 
tenant ceases, he may assert his title. He cannot take benefit of 
the possession thus acquired, or claim to be remitted to his 
“more ancient and better title,” for accepting the lease was his 
own act, and he is estopped thereby during its continuance. But 
after 1t 1s determined he will not be prejudiced, and may well 
assert his title. Coke on Lit., 47 b; Smart v. Smith, 18 N. C., 
258. 

PER CURIAM Judgment reversed, and a venzre de novo. 


(485) 
ALLEN WHICKER y. SAMUEL ROBERTS. 


1. In an action for an escape, if the defeudant wishes to except. upon 
the ground of its being a penal action, that it is brought in the 
wrong county, he must make the objection by plea in abatement, 


2. Where a prisoner contined for debt escapes, the officer, in an action 
against hin: for the escape, can only excuse himself by showing 
that he has not only made fresh pursuit, but also that he has 
actually recaptured the prisoner before suit brought. Without 
this, fresh pursuit will not excuse the officer, even though the 
prisoner die before the officer has it in his power, by due diligence, 
to recapture him. 


8. In this State the defense of fresh pursuit and recapture need not 
be by plea, but may be made on the general issue. 


Apprat from the Superior Court of Law of Stokes, at Spring 
Term, 1849, Pearson, J., presiding. 

This is debt for the escape of one Smith, who had been com- 
mitted, as in execution, to the custody of the sheriff of Rocking- 
ham. It was brought in the Superior Court of Stokes on 26 
February, 1846. The defendant pleaded and nil debet, a special 
plea, that the escape was on 24 March, 1844, and without the 
knowledge of the sheriff and against his will, and that on the 
same day he made fresh and close pursuit after Smith in order 
to retake him, and continued such pursuit from thence until the 
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said Smith died, which happened on 26 March, 1844, and before 
this suit was brought, and before the sheriff could retake him; 
and that, by reason of the death of said Smith, the sheriff was 
prevented from retaking him, the said Smith, as he otherwise 
would have done. 
(486) On the trial this was the case. The escape was negli- 
gent, and in the early part of the night of 24 March, 
1844. In about an hour afterwards it was discovered by the 
jailer and deputy sheriff, and they went that night with a posse 
in pursuit of Smith. They went directly to the residence of the 
sheriff, which was about fifteen miles from the jail, and gave 
him notice of the escape; and the sheriff immediately proceeded 
with them to Smith’s house, which was about five miles further, 
and was reached by the party about daybreak on 25 March. 
They did not find Smith at home, but were told by his family 
that he had been there for a short time, and had set off for 
Georgia. The sheriff and his party, then consisting of twenty- 
five persons, watched the house that day and the next night, and 
also searched the neighborhood generally. On the morning of 
26 March the sheriff left some persons on guard at Smith’s and 
had others patrolling the neighborhood, and he went home to 
make preparations for going to Georgia in search of Smith; 
and he then received a message from Smith, that he was at his 
own house and wished to surrender. The sheriff, without delay, 
went to Sinith’s in order to retake him; but, upon his arrival, 
he found that Smith had just before committed suicide, and 
thereupon he left his body to be buried. 

The counsel for the defendant moved for a nonsuit on the 
ground that the action was improperly brought to Stokes and 
ought to have been in Rockingham. The court refused the mo- 
tion. A verdict was then rendered for the plaintiff by consent, 
subject to be set aside and a nonsuit entered if the court should 
be of opinion that the facts stated amount to fresh pursuit and 
excused the sheriff for not having the debtor in prison at the 
bringing of this action. The court afterwards directed a non- 
suit, and the plaintiff appealed. 


(487) Iredell for plaintiff. 
Morehead for defendant. 


Rurrin, C. J. If this be a suit on a penal statute, within 
the act of 1777, the objection ought to have been taken by plea 
in abatement, and not by a motion for a nonsuit. Green v. 
Mangum, 7 N. C., 39. 


It is not easy at this day to trace with entire satisfaction the 
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defense of retaking on fresh pursuit to its origin, and the reason 
on which it was admitted. It seems to have been thought at 
one time that the pursuit must be actually fresh and close from 
the immediate period of the escape, so that the debtor might be 
said to have been at no time beyond the control of the jailer. 
Afterwards, proceeding on the same motion, it was urged that 
if the prisoner escaped into another county the escape could not 
be purged by a retaking, because the sheriff’s power to imprison 
did not extend beyond his own county, and, therefore, by getting 
out of it the debtor’s escape became complete. But Lord Coke 
says that by one of those favorable constructions which the 
judges always make on behalf of the administrators of justice, as 
far as the law will suffer, it was adjudged no escape, ‘‘because the 
sheriff did all he could and by his fresh pursuit hath retaken 
him before any action brought.” oyton’s case, 3 Rep., 43. 
The substance of the defense, then, came to be considered as 
consisting in retaking before suit and a detention in custody 
afterwards, instead of the fiction that, after a retaking in the 
sheriff’s county, the debtor was deemed not to have been out of 
custody. No regard was had as to the time or place of retak- 
ing, provided only it was before suit brought and the debtor 
was kept in custody thenceforward. The reason why that should 
bar a subsequent action for the escape, it would appear, was 
that, by such recaption and close custody thereon, the creditor 
has the benefit of his execution. It was intended as an 

encouragement to the sheriff to use his best endeavors to (488) 
recapture the debtor; and after the creditor had held out 

such encouragement by delaying to sue, and, by the consequent 
efforts of the sheriff, the creditor again got the benefit of lis 
execution, the latter ought not to pursue the sheriff further. 
But whether that was the ground of the admission of the de- 
fense or not, 1t is perfectly certain that 1t was recognized as a 
good defense from a very early period, and equally certain that 
to constitute it a retaking before writ sued was indispensable. 
It was not sufficient that the sheriff made fresh pursuit in fact, 
and did all he could to retake the party. For, in Ridgeway’s 
case, 3 Rep., 52, it is explicitly stated that the creditor may have 
his action for the escape “before that the sheriff can retake 
him” who has escaped. If fresh pursuit would of itself do, the 
creditor’s action would not arise until the sheriff had desisted 
from the pursuit. But that is clearly not so, but the action 
arose upon the escape, if brought. In favor of the officer, he 
is allowed to purge the escape by a recaption before he 1s sued. 
But there must be such a recapture; for, in Whiting v. feynell, 
Cro. Ja., 657, the plea was fresh pursuit and a recapture there- 
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on before plea pleaded, and it was adjudged on demurrer to be 
bad, because, although the sheriff did his best, as admitted by 
the demurrer, he did not succeed in retaking the debtor before 
the plaintiff had brought his action. Therefore, there must 
always be an actual retaking. No exception has been adjudged 
or hinted at, as far as can be discovered. It is true, there is no 
case in which the prisoner appears to have died so soon that 
the sheriff was unable, by reasonable diligence, to retake him 
alive. But in Chambers v. Jones, 11 East, 405, the decision 
went on the principle that he would be lable in such a ease. 
Lhe evidence was that after an escape and return of the debtor 
(which is the same as a retaking), he escaped again, and died 

before the sheriff retook him, though he took the body 
(489) within the prison, yet the plaintiff had judgment, be- 

cause the action was in law for the first escape, which is 
not excused unless the sheriff shows a retaking and a detention 
thereon down to the commencement of the action, or, instead of 
such detention, a legal discharge. Lord Ellenborough deliv- 
ered the opinion of the Court, after time taken for considera- 
tion; and it 1s evident that all the cases and precedents were 
looked into on that occasion. Among the cases cited were those 
of Whiting v. Reynell and Meriton v. Briggs, Ld. Ray., 39, with 
approbation. In the latter case it was contended that where 
there 1s a retaking the first escape is purged, and that if the 
party escape again the action must be for that. But Lord Holt 
held the contrary clearly, and said both were but one escape. 
Then, as the death of the debtor out of custody, after one reeap- 
ture and a second escape, did not in Chambers v. Jones purge 
the first escape, it would seem that his death before any recap- 
ture cannot have that effect. To allow it any operation would 
be opening a door for new and nice inquiries, caleulated to 
relax the efforts of the ministers of the law to keep prisoners 
safely, and to diminish the security of creditors. For we have 
no rule as to the length of the time the debtor is to live after 
escaping in order to charge or excuse the sheriff, or as to the 
degree of diligence the sheriff shall use, if we once depart from 
that degree which proves successful by a retaking. Suppose 
a prisoner to escape and fly to a foreign country and a publie 
enemy, there is no authority nor reason that the officer should 
not be hable. It was his fault that his prisoner got out of his 
custody, and it is his misfortune that he could not retake him; 
and he must abide the consequences. So it must be likewise if 
the party die while the escape continues. It is said, indeed, 
that his death is one of those events which are called the 
acts of God, and that they hurt no one; and that, therefore, 
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the officer ought not to be required to produce the body. (490) 
But that 1s a misapplication of the maxim, and it really 

turns the other way. For, from the time of the escape to that 
of the death, the creditor had a cause of action against the 
sheriff; and shall the act of God deprive him of it? Unless it 
does, he must be still entitled to recover. 

No notice is taken of the form of the special plea, because we 
have no statute like that of W. 3 requiring a retaking to be 
specially pleaded, and, therefore, the defense was open on the 
general issue. But in whatever manner it may be brought for- 
ward it is substantially the same; and as there is no such prece- 
dent as a special plea which does not allege an actual retaking, 
so the evidence on nil debet must show one. 

The judgment must, consequently, be reversed, and judgment 
given for the plaintiff on the verdict. 

PER CURIAM. Judgment for the plaintiff. 


ROBERT BROTHERS vy. JOSEPH WURDLE. 


A plaintiff. who has recovered in an action of ejectment, has no right 
to seize upon the produce of the Jand which has been sei ‘ved 
before the writ of possession executed. Ilis remedy is by an ac 
tion for the aesre profits. 


Appear from the Superior Court of Law of Gates, at Spring 
Term, 1849, Wanly, J., presiding. 

This was trover for a quantity of corn, fodder, peas (491) 
and beans. The defendant admitted the conversion, and 
proved that, in the fall of 1846, he recovered in ejectment of the 
plaintiff the land on which the articles were grown, and was put 
in possession by the sheriff; at which time the corn and some 
part of the peas and beans were growing; the fodder had been 
pulled and stacked, and the balance of the peas and beans had 
been gathered and put into a crib on the premises. They were 
of the growth of 1846. The demise was laid in June, 1845. 

The ‘plaintiff offered to prove that the land was his. This 
evidence was rejected, the court being of opinion that the recov- 
ery in the ejectment was conclusive in this action as to the title. 

Under the instructions of the court the jury found for the 
plaintiff as to the value of the fodder, peas and beans that had 
been gathered. The defendant appealed. 


Jordan and A. Moore for plaintiff. 
Heath and W. N. H. Smith for defendant. 
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Pearson, J. There is no error in the instructions. The 
corn, etc., which was attached to the land at the time-the defend- 
ant was put in possession passed with it and belonged to him. 
But the fodder, etc., which had been severed, although on the 
premises, did not pass with the land, for it had ceased to be a 
part thereof, and the defendant had no right to take it. His 
remedy was an action, not for the specific articles, but for dam- 
ages, by way of mesne profits. If the defendant had a right to 
take the specific articles, he would for the same reason be enti- 
tled to recover their value in trover against the plaintiff, or 
any one to whom he might have sold them. The amount of 
which would be, when one who has been evicted regains posses- 

sion, he may maintain trover against every one who has 
(492) bought. a bushel of corn or a load of wood from the tres- 

passer at any time while he was in possession. This, 
especially in a country where there are no markets overt, would 
be inconvenient, and no person could safely buy of one whose 
title admitted of question. The mere statement of the propo- 
sition shocks our notions of common sense and ealls for an over- 
powering weight of authority to sustain it. There is no author- 
ity for it in our reports, the invariable practice having been to 
bring trespass for mesne profits and for damages, if there has 
been any destruction or injury to the freehold. 

Trover for the specific articles, either against a trespasser or 
a third person, has never been attempted. Upon examination, 
it is found that there is no authority for it anywhere. 

Our attention has been called to a passage in the New York 
edition, 1846, of Adams on Ejectment, 347, where it is said: 
“Crops will pass to the lessor, although severed at the time 
the writ of possession is executed, provided the severance 
was after the date of the demise.” This is an interpolation, 
and is not in any of the former editions. Uppon v. Witherick, 
3 Bing., 51, is cited. We have examined that case; it does not 
sustain the position. That was a motion by a tenant, who held 
over after his term and was turned out by a writ of possession, 
for a rule that the lessor pay over to him the value of some 
grass and oats which he had severed recently before the writ 
was executed, alleging that he was entitled to them as a way- 
going crop, and which the lessor had taken into possession. 
The Court was clearly of opinion that the motion was of the 
first impression; that to entertain it would offer indueements to 
tenants to hold ov er, and if the defendant had any claim to a 
waygoing crop, he might bring his action. The inference from 
this ease, that crops would pass to the lessor after he regains 
possession, although severed at anv time between the date of the 
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demise and the execution of the writ of possession, was (493) 
hastily drawn and is not warranted by it. 

The only other case cited which has any bearing is Morgan 
v. Varick, 8 Wendall, 587. That was an action of trespass for 
mesne profits and de bonis asportatis. The plaintiff, having 
been let into possession after a recovery in ejectment, brought 
the action against the defendant in ejectment, for mesne profits 
and for damages for removing certain boilers of a steam engine 
which had been used in a corn mill on the premises. The 
judge below held: that the plaintiff could recover mesne profits, 
but was not entitled to recover damages for removing the boilers. 
Savage, C. J., delivers the opinion of the Court. It is not at 
all satisfactory upon the point of the case. The stress of the 
argument is spent upon a collateral question. The learned 
judge enters into a long discussion of the doctrine in one of the 
resolutions in Lifford’s case, 11 Coke, 51, and succeeds in prov- 
ing by argument and authority that after the owner regains pos- 
session he may maintain trespass for mesne profits and for 
damages for any injury to the freehold, as well against third 
persons and strangers, who had come into possession, as against 
the original trespasser—against such occupant for the time he 
was in. The relevancy of this discussion is not clearly per- 
ceived: the defendant was the original trespasser, and not a 
stranger. The case turned upon the statute of limitations (six 
years). The boilers were severed more than six years before 
the commencement of the action. They were removed from 
the premises at the request of the defendant within siz years. 
If the severance had been within six years it would have been 
“plain sailing’ for the Court, for mesne profits and damages 
would have covered it. Such, however, was not the fact. And 
ingenuity was taxed to prevent the statute from being a bar to 
a recovery for what the judge calls “a wanton injury, as the 
boilers were sold for one-fourth of their value.” This 
could only be effected by holding that the boilers. after (494) 
they were converted into personal property by severance, 
belonged as chattels to the plaintiff. Accordingly, after the 
long discussion above alluded to, this conclusion is announced; 
but it is a mere assertion, and is not supported either by are 
ment or authority. 

In this case the articles sued for were of annual production; 
and my Lord Coke suggests a distinction between such things 
as corn, ete., which come by the act and operation of the party, 
“for if he had not sowed the land, no corn would have been 
there,” and such things as come by the act of God. as trees, ete. 
We do not, however, put the case upon this distinction. The 
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true distinction is, where a tenant, or one having a particular 
estate, wrongfully severs a tree or other thing from the freehold, 
it becomes personal property and immediately belongs to the 
landlord or remainderman, who may punish the tenant for 
waste and may take the thing, or may presently bring trover 
against the tenant or any third person who has converted it. 
For, as there is no possession adverse to him, the thing when 
severed immediately belongs to him as a chattel, Besides, he 
would otherwise be without remedy, as he could not bring tres- 
pass guare clausum, the tenant being rightfully im possession. 

But when one who is in the adverse possession gathers a crop 
in the course of husbandry, or severs a tree or other thing from 
the land, the thing severed becomes a chattel, but 1t does not 
become the property of the owner of the land; for his title 1s 
divested—he is out of possession and has no right to the imme- 
diate possession of the thing, nor can he bring any action until 
he regains possession. Then, by the jus postliminti or fiction 
of relation, he is considered as havi ing been in possession all the 
time for the purpose of bringing trespass guare clausum fregit 
with a continuando from day to day, in which he recovers the 

value of the mesne profits and damages for the mjury 
(495) done to his freehold by the severance of any part of it, 

or for any other injury consequent to the breach of his 
close. This action can be maintamed against any one who has 
been in possession for the time he held it, but the owner of the 
land cannot sue for the thing severed in trover or detinue as a 
chattel, for it is not his chattel—it did not become so at the 
time it was severed, and the title to it as a chattel cannot pass 
to him afterwards, when he regains the possession, by force of 
the jus postleminw. The fiction is made to enable him to 
recover for breaking his close and the injuries consequent there- 
to, but it is not made for the purpose of vesting a right to 
chattels. 

The action of trespass guare clausum for the mesne profits 
is a continuation of the action of ejectment. Hence, the judg- 
ment in ejectment is conclusive as to the title. Originally, the 
plaintiff in ejectment recovered actual damages. It was only 
for the sake of convenience that the courts adopted the practice 
of trying the title only in the ejectment with sixpence damages, 
and then ascertaining the actual damages in a new action for 
the mesne profits and damages. But if this novel application 
of the action of trover or trespass de bonis asportatis for a thing 
severed and made a chattel, while there was an adverse pos- 
session, be introduced, it would be difficult to find any authority 
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for holding that a recovery in ejectment by John Doe is con- 
clusive of the lessor’s title in an action by him for the purpose 
of proving his title to a chattel. 

it was said for the defendant that the plaintiff ought not to 
recover, because he could get the value of his fodder, ete., by 
way of diminution of damages in the action by him (the defend- 
ant) for the mesne profits. This idea is of the first impression. 
We prefer to keep rights distinct, and allow cach party, when 
his rights are invaded, his appropriate action. 

Per Curtam. Judgment affirmed. 


Cited: Branch v. Morrison, 50 N. C., 18; 8. ¢., 51 N. C., 17; 
Ray v. Gardner, 82 N. C., 455; Dail v. Freeman, 92 N. C., 357; 
Harrison v. Hoff, 102 N. C., 128; Faulcon v. Johnston, ib., 277; 
Howland v. Forlaw, 108 N. C., 570; Russell v. Hill, 125 N. C., 
AT2- White wv. Fox, ib., 548. 


(496) 
WILLIAM HOUSTON y. JOSEVIL M. BOGLE. 


1. Before the passage of the act of 1840. ch. 28. ne voluntary con- 
vevatce of property, even to a child. could be upheld to defeat an 
existing creditor, if the creditor could find no other property of 
his debtor out of which to obtain satisfaction. 

2, The act of 1840, ch. 28. applies only to voluntary conveyances made 
after that act went into force, Its application to prior voluntary 
conveyances would be unconstitutional. as it is not the province 
of the Legislature. but cf the judiciary. to declare what the law 
was before the passage of wny act. The Legislature cannot divest 
vested rights. 


AppeEat from the Superior Court of Law of Lrxcory, at Fall 
Term, 1848, ‘Moore, J., presiding, to the Supreme Court at 
Morganton, and thence transferred, at August Term, 1849, to 
the Supreme Court at Raleigh. 

This was an action of trespass vz ef armis, brought to recover 
damages for wrongfully taking and selling a number of slaves. 
The material facts of the case are these: 

The plaintiff offered in evidence a deed of trust, executed by 
one William L. Davidson, conveying the negroes in controversy 
to him for the purpose of securing a large debt which the said 
Wilham L. Davidson owed to one Theophilus Falls, and several 
other smaller debts, due to other persons, for which the said 
Falls was surety. The deed was executed 20 February, 1833, 
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the day it bears date; was proved before the clerk of Iredell 
County Court of that county and was registered on 26th 
(497) of the same month. The plaintiff proved that the de- 
fendant took the said negroes from the possession of the 
sald W. L. Davidson, and sold them on 20 May, 1840. The 
plaintiff also proved the value of the slaves. 

The defendant then showed that John D. Graham and wife 
commenced a suit in equity against George L. Davidson, the 
father of the said W. L. Davidson, in 1829, and then offered 
in evidence the report, account and decree in said cause, after 
it was carried to the Supreme Court. The defendant proved by 
the said decree that G. L. Davidson was one of the executors of 
one Conner, the father of the wife of the said John D. Graham, 
and as early as 1809 he was appointed the guardian of Mrs. 
Graham (then Elizabeth E. Conner), and as the executor of 
the said Conner, and subsequently becoming the guardian of 
E. E. Conner, he was indebted to J. D. Graham and wife in 
the sum of $3,958.69 on 1 September, 1826. This amount of 
indebtedness arose mainly from the defaleation and insolvency 
of one Work, who had been a guardian, with the said Davidson, 
of the said E. E. Conner, and of an erroneous construction 
which the executor of said Conner had put upon his will in the 
division of the estate. The defendant also offered in evidence 
a decree in the Supreme Court, which Andrew Allison obtained 
against the said George L. Davidson in 1832. By reference to 
this decree it appeared that G. L. Davidson was indebted to the 
said Allison on 1 September, 1826, in the sum of $2,046.16. 
It was also proved by a deed of trust, executed by G. L. David- 
son, that the said G. L. Davidson owed debts by bonds to dif- 
ferent persons to the amount of $231.88, contracted previously 
to 1 September, 1826, which at that time and for several years 
after remained unpaid. Jt was proved that in June, 1825, the 
said Davidson obtained a discount at the branch of the old State 

Bank of North Carolina at Salisbury, for $731. In 

(498) relation to this debt the cashier of said bank stated that 
by reference to the books of that branch of the bank it 
appeared that the note was never renewed, but whether it was 
paid at maturity or not, he could not say. It was also proved 
that the said G. L. Davidson was bound as the surety of his 
son, W. L. Davidson, for $450, which he assumed to pay, and 
which he did pay, but at what time it was not stated. The 
whole amount of indebtedness thus proved is $7,507.83. The 
defendant also proved by the cashier of said branch bank that 
G. L. Davidson was one of the sureties of one Simonton in a 
note discounted at said branch bank in January, 1826, for 
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$3,705, and that after this time no further discount was ob- 
tained by said Simonton of any new note, nor of any note in 
renewal of the one above mentioned. It was in evidence that 
Simonton died in the spring of 1826, having made a will, of 
which he appointed the said G. L. Davidson one of the execu- 
tors, and possessed of an estate of $70,000 or $50,000, which 
proved to be largely insolvent. The defendants also proved 
that the said G. L. Davidson was a surety for different persons 
who had notes discounted at the said branch bank in June, 1826, 
amounting to the sum of $4,124, but whether said notes were 
paid at maturity or not, the cashier could not state. But he 
stated that no further discounts were obtained by any of those 
persons in renewal of the said notes. He also stated that it 
was the universal practice of the said branch bank to require all 
notes offered for discount to be made payable ninety days after 
date, and that if the notes were not taken up in thirty days after 
they fell due, to put them in suit. It was proved that all the 
individuals for whom the said George L. Davidson was bound 
as a surety in bank, except Simonton, were perfectly good and 
continued so, and one of the persons for whom the said G. IL. 
Davidson was bound as above mentioned was examined, and 
stated that he paid off the debt which he owed in bank. 
There was no evidence that G. L. Davidson had ever paid (499) 
any part of the several debts for which he was bound as 

surety in bank. The defendant proved that J. D. Graham and 
wife obtained a final decree in their suit against G. L. Davidson 
at December Term, 1839, of the Supreme Court, caused an 
execution to be issued thereon shortly thereafter, directed to 
the Sheriff of Iredell County, by virtue of which the defendant, 
as sheriff of said county, levied upon and sold the negroes in 
controversy. The defendant also read in evidence a deed of 
trust executed by the said G. L. Davidson to George F. David- 
son, dated 20 November, 1831, by which he conveved six negroes, 
by name, two tracts of land and cther property, in which deed 
was the following clause, “and all other species of property that 
I have any right to and not thought of at this time, whether 
real or personal.” 

The plaintiff read in evidence a bill of sale from G. L. David- 
son to his son, W. L. Davidson, dated 12 December, 1831, by 
which G. L. Davidson convevs to his son, W. L. Davidson, negro 
Hannah and her two clildren (a part of the negroes in contro- 
versy) for the consideration of $450, that being the value of 
said negroes. 

The defendant then showed that John D. Graham and wife 
in January, 1833, in their said suit against G. L. Davidson ob- 
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tained an order of sequestration, and that, in execution of the 
same, the clerk and master, on 2 February thereafter, issued a 
writ to the sheriff, who teok from G. L. Davidson a bond on 14 
February, 1833, and at the same time left with him a bond for 
W. L. Dav idson, which was not executed until the month of 
April followmg. The negroes mentioned in the said bond are a 
part of the same sued for, and are the same that are mentioned 
in a deed, subsequently offered in evidence by the defendant, 
from G. L. Davidson to W. L. Davidson. 
The defendant then proposed to offer evidence to prove that 
the deed of trust which the said W. L. Davidson made to 
(500) the plaintiff in this action was made to hinder, delay 
and defraud J. D. Graham and wife of the debt which 
they were seeking to recover of G. L. Davidson. This evidence 
was rejected by the court. It was also proved that W. L. Da- 
vidson retained the possession of the property conveyed by him 
to the plaintiff, using it as his own, until 1t was levied upon by 
the defendant under. the execution that issued upon the decree 
which J. D. Graham and wife obtained against G. L. Davidson. 
The plaintiff then proposed to read the registered copy of a 
deed for slaves from G. L. Davidson to the said W. L. David- 
son, which was received, upon proof of the loss of the original. 
From this deed it appeared that G. L. Davidson conveyed to the 
said W. L. Davidson, on 1 September, 1826, a part of the slaves 
in controversy, and the others it was proved were the increase 
of those that were conveyed, except Hannah and her two chil- 
dren. ‘he said deed recited a consideration of $1,500, no part 
of which was ever paid, because the said deed was intended and 
so understood by the parties to be a deed of gift. Among the. 
negroes mentioned in the said deed was one by the name of 
Lucey. W. L. Davidson stated that this negro Luey was given by 
him to G. L. Davidson in exchange for the negro Hannah and 
her two children in 1831, which he conveyed to the plaintiff by 
the deed of trust, which had been read in this trial, from him 
to the plaintiffs. He also stated that the negro which he gave in 
exchange was worth as much as Hannah and her two children. 
The plaintiff also offered in evidence a bill of sale from George 
L. to the said W. L. Davidson for Hannah and her two chil- 
dren, dated 12 December, 1831. It was proved that all the prop- 
erty specifically mentioned in the fees of trust executed by 
G. L. Davidson on 20 November, 1831, had been sold by the 
trustee, and he stated he Ble ed the proceeds of the sale 
(501) were sufficient to pay the debts secured by the deed. It 
was in evidence that the negro Lucy had been sold by 
G. L. Davidson, the trustee, at the same time he sold the other 


360 


N.C.] _ DECEMBER TERM, 1849. 


Houston wv. BOGLe. 


property. And there was no evidence that the trustee had 
ever claimed Hannah and her children, of W. L. Davidson, 
though he had had the actual possession of them since .... De- 
cember, 1831. The plaintiff proved that when G. L. Davidson 
made the deed to his son, W. L. Davidson, on 1 September, 1828, 
he reserved to himself twenty-two negroes, which by the 
dence of different witnesses were worth fron $6,850 to $7,700 

a tract of land worth $4,000, aud other personal property of the 
value of $1,200; and one of the witnesses, W. L. Davidson, who 
stated that his father retained twenty-two negroes, which were 
not conveyed to any one, was called upon to give the names of 
them; he mentioned nineteen by name, and stated that there 
were others whose names he could not recollect. 

The defendant’s counsel objected that the conveyance from 
G. L. to W. L. Davidson, of 1 September, 1826, was fraudulent 
in law, if the said G. L. Davidson did not at the time he made 
said conveyance retain property fully sufficient and available to 
pay all the debts for which he was bound, as well as those im 
which he was the principal deb‘or. 

Though the said G. L. Davidson did, at the time he made 
the said conveyance, retain property fully sufficient and availa- 
ble to pay his debts, yet the said conveyance was fraudulent in 
law if he did not keep said property to satisfy the debt of the 
said J. D. Graham and wife when they sued out their execution. 

The court instructed the jury that G. L. Davidson was under 
the same legal obhgation to pay his surety debts as he was the 
debts in which he was bound as principal debtor only. If the 
property which he retained at the time he made the voluntary 
conveyance to his son was not fully sufficient and availa- 
ble to pay all his liabilities, by reason of the insolvency (502) 
of one or more of the individuals for whom he was bound, 
the deed would be fraudulent and void as against his creditors. 
But if. the debts for which he was bound as surety were paid off 
by the principal debtors, and he thereby exonerated, the said 
deed would not be fraudulent in law, if he retained property, at 
the time he made said voluntary conveyance, fully sufhcient and 
available to pay all his other debts. The court further in- 
structed the jury, if the said G. L. Davidson, at the time he 
made the said voluntary conveyance, retained property fully 
sufficient and available to pay his own liabilities, provided the 
debts for which he was bound as the surety of others were paid 
off by them, the said deed would not be fraudulent as against 
the said J. D. Graham, though G. L. Davidson had no property 
at the time J. D. Graham took out his execution. 

Rule for a new trial because of the reception of improper and 
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rejection of proper evidence, for permitting improper remarks 
to be made by the plaintiff’s counsel in his address to the jury, 
and for improper instructions to the jury. Rule discharged. 
Judgment and appeal. 


Craige, Bynum and Alexander for plaintiff. 
Osborne, Boyden and Guion for defendant. 


Pearson, J. The act of 1840, ch. 28, sec. 4, enacts that no 
gift by one indebted shall be hereafter taken and held to be 
fraudulent and void in law, property at the time fully sufficient 
and available for the satisfaction of all of his then creditors 
being retained by such donor. 

A very interesting question upon the construction of this 
statute was decided in the court below, and was ably argued in 
this Court. .\re the debts for which the donor is bound as 
surety to be taken into the estimate, in ascertaining the amount 

of his indebtedness at the time of the gift, ad if so, is 
(503) the property which is owned by the principal to be taken 

into the estimate in ascertaining whether such donor re- 
tained property at the time sufficient and available for the satis- 
faction of all his then creditors? 

We do not feel at liberty now to decide the question, because 
this case does not come within the operation of that statute. In 
September, 1826, one George L. Davidson, being indebted to one 
Graham in an amount exceeding $3,000, made a voluntary con- 
veyance of the slaves for which this action is brought, to his son, 
William L. Davidson. In 1829 Graham commenced a suit in 
equity for the recovery of the debt. In January, 1833, by an 
order in the cause, George L. and William L. Davidson executed 
a bond for the forthcoming of the said slaves. The cause pended 
until 1839, when Graham obtained a decree for a large sum. 
Execution thereupon issued, and the defendant, as sheriff, took 
the slaves from the possession of Wilham L. Davidson and sold 
them in May, 1840. In February, 1838, William L. Davidson 
executed to the plaintiff a deed for the slaves, in trust for the 
payment of debts. And in September, 1840, this action was 
commenced for scizing and selling the slaves. 

The statute was passed afterwards, and the question is, can it 
have any effect upon the rights of the parties in this case, or 
change the law. so far as they are concerned, from what it was 
at the time their rights vested ? According to the reasoning in 
the opinion in Arnett +. W anett, 28 N. C., 41, by a proper con- 
struction of the statute, the word “hereafter” refers to the de- 
cisions of the courts and not to gifts, and the Legislature in- 
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tended to say, not only what the law should thereafter be, but 
what it had been before. If such was the Intention, it 1s an 
excess of authority, and it is null and of no effect. The right to 
make laws is vested in the “General Assembly.” The mght to 
decide what the law is and what it was is vested in the 
Supreme Court. The assumption of a right by the “leg- (50+) 
islative power” In December, 1840, to instruet “the su- 
preme judicial power” how the Jaw shall be “taken and held” 
to have been in 1826 or in May, 1840, is an infringement of the 
distribution of powers made by our form of government, and a 
breach of the fundamental principle set forth in the Bull of 
Rights, sec. 4: “The legislative, executive, and supreme judicial 
powers ought to be forever separate and distinct from each 
other.” It is settled that the Legisiature cannot pass any declar- 
atory law or act declaring what the law was before its passage, 
so as to give 1t any binding weight with the courts. A retro- 
spective statute, affecting or changing vested rights, is founded 
on unconstitutional principles, and consequently void. 1 Went 
Com., 455, and the cases cited. 

If, as the case was before the act of 1840, Graham, as an ex- 
isting creditor, had a right to treat the gift of his debtor as 
void, and to subject the slaves to the payment of his debt; if the 
defendant, as sheriff, had a right and was bound, in discharge 
of his duty to seize and sell the slaves; 1f the purchaser at such 
sale acquired a valid title, and if the plaintiff and William L. 
Davidson, under whom he claimed, had no title as against such 
creditor, sheriff and purchaser; if such was the law, and it was 
the intention of the act of 1840 to change the law, so as to divest 
Graham of his rights, to make the defendant hable to this ac- 
tion, to deprive the purchaser of his title, and to give a right 
of action and the tiile to the plaintiff, when he had neither be- 
fore—it was an attempt to violate vested rights, and io take the 
property of one citizen and give it to another, which this Court 
feels bound firmly to resist. A legislative act which deprives 
one person of a right and vests it in another, is not “a law of 
the land” within the meaning of the Bill ot Rights, sec. 12. 
“No freeman shall be deprived of his hfe, hberty, or property, 
but by the law of the land.” Hoke v. Henderson, 15 
Ni Op 15: (505) 

In Arnett v. Wanett, 28 N. C., 41, the first point was 
decisive of the case, and it was not necessary to decide whether 
the case came within the operation of the statute. In treating 
of it, the opinion is confined to the inqniry as to the construction 
to be given to the word “hereafter.” The power of the Legisla- 


363 


IN THE SUPREME COURT. {32 


Houston v. BOoGLr. 


ture to pass an act affecting vested rights and title to property, 
by declaring how the law should be “taken and held” to have 
been before the passage of the act, was not taken into considera- 
tion. 

As this case does not come within the operation of the act of 
1840, the only inquiry is, What was the law at the time the right 
of the creditor attached and the property was taken and this 
action commenced? The gift of the debtor to the son was vol- 
untary. The creditor had an existing debt; and it is admitted 
that when he obtained his decree and sued out execution, the 
debtor was insolvent, and there was no other property to which 
the creditor could have recourse for the satisfaction of his debt. 
The matter was reduced to this: The donee must give up the 
property, for which he had paid nothing, or the creditor must 
lose a debt existing at the time of the gift. This is settled by 
the case of O’Daniel v. Crawford, 15 N. C., 197. That decision 
has been much discussed. We are entirely satisfied of its cor- 
rectness, giving due consideration to the supposed expression 
of the opinion of the Legislature. We believe the reasoning 
upon which it is founded is conclusive, and it has been cited and 
approved by repeated adjudications of this Court. Jones v. 
Young, 18 N. C., 852; Arnett v. Wanett, 28 N. C., 41; Smith v. 
Reavis, 29 N. C., 341. In 2 Kent Com., 442, that learned jurist 
says: “The very able decision of the Supreme Court of North 
Carolina in December, 1833, in O’Daniel v. Crawford, stands 
out firmly opposed to ‘this enerv ating infirmity. It has estab- 
lished, by argument and authority, resting on the soundest 

foundation, the rule that no voluntary conveyance of 
(506) property, even to a child, will be upheld to defeat an ex- 

isting creditor.” By defeat he means to convey the idea 
that satisfaction cannot be otherwise obtained. We add noth- 
ing to the reasoning or the authorities by which the law of that 
case is supported. 

The judge erred in his instruction that the gift was not fraud- 
ulent and void as against Graham, though George L. Davidson 
had no property at the time Graham took out his execution. 

PER CurrIam. Judgment reversed, and a venire de novo. 


Coted: Phelps v. Chesson, 34 N. C., 200; Black v. Saunders, 
46 N. C., 68; Southerland v. Harper, 83 N. C., 203; Clement v. 
Cozart, 112 N. C., 418; Epps v. Smith, 121 N. C., 162; Wilson 
v. Jordan, 124 N. C., 709; Greene v. Owen, 125 N. C., 214. 
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RUTHEY ANN HANSLEY vy. SAMUEL G. HANSLEY. 

1. On the trial of issues directed by the court, upon a petition for a 
divorcee, the mere confession of the husband that he was guilty of 
the adultery charged is not admissible evidence. 

2. A divorce @ vinculo matrimonii will not be granted unless it is al- 
leged and shown that the husband or wife lived in adultery after 
the separation had taken place, 


APPEAL from the Superior Court of Law of New IUlanover, 
at Spring Term, 1848, Caldwell, J., presiding. 

This is a suit instituted by Ruth A. Hansley against her hus- 
band, Samuel G. Hansley, for a divorce a vinculo matrimoni, 
and for alimony. The parties were married in 1826 and lived 
together until August, 1844, when the wife left her husband 
and went to reside with her brother in the same neighborhood, 
and has lived there ever since. 

The petition was filed on 25 March, 1845. It states (507) 
that the “petitioner lived for many years the wife of the | 
said Samuel, enjoying much happiness, and fondly honed to do 
so for many years yet to come, as she cheerfully fulfilled all the 
duties of an affectionate wife, until the conduct of her husband 
became go intolerable that it could no longer be endured; that, 
without any cause known to her, her husband took to drink, 
and, while in that state, would commit so many outrages against 
the "modesty and deceney of the petitioner that she refrains 
from repeating them; that the influence of his intoxication 
would last sometimes for a month, all of which time the conduct 
of the said Samuel G. towards the petitioner would be intol- 
erable; and the petitioner was often cruelly beaten by him, and 
his whole course of conduct towards her would be so entirely 
different from what she might have reasonably a anticipated that 
he rendered her life burdensome and too intolerable to be borne, 
from a habit so well calculated to destrov the reason, the affec- 
tions and all the social relations of life, and to which the peti- 
tioner must attribute this brutal conduct of her said husband: 
that for weeks the said Samuel G. would absent himself from the 
petitioner during the whole night, although during the daytime 
residing on the same farm, while so absenting himself ; that it 
has come to the knowledge of the petitioner that her husband did 
habitually, while so absenting himself from the petitioner, bed 
and cohabit with a negro woman named Lucy, belonging to him; 
that for some time previous to this fact coming to her knowl- 
edge with that degree of certainty upon which she could rely, 
her suspicions were aroused that such must be the fact, but that, 
not being able to prove the charge, and not being satisfied to 
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abandon her husband until the proof could be clearly satisfac- 
tory to her own mind, the petitioner tried to endure, as long as 
it was reasonable for any wife to endure, the conduct of her 
husband; and that, during all the said time her husband 
(508) not only abandoned her bed entirely, and bedded with 
the said negro Lucy, but he deprived the petitioner of the 
control of all those domestic duties and privileges connected 
with the house which belong to a wife, and placed the said Lucy 
in the full possession and enjoyment of those privileges and 
duties, and insulted the petitioner by openly and repeatedly 
ordering her to give place to the said negro, and saying that the 
petitioner was an incumbrance, and encouraged the said Lucy 
so to treat her also; that when the petitioner would no longer 
endure these things, and became entirely satisfied of the cause 
of such treatment, and of the truth of her previous suspicions, 
the petitioner abandoned her said husband; that, besides all this, 
her said husband, not satisfied with the treatment as above set 
_ forth, would go from home and take with him the keys of the 
house, and deprive the petitioner of food for two or three days 
at a time, and of every comfort to which, as a wife, she was 
entitled; that often he would, at night, compel the petitioner to 
sleep in bed with said negro Lucy, when he would treat the said 
Lucy as his wife, he occupying the same bed with the petitioner 
and the negro Lucy; that from the cruel and severe treatment 
of her husband towards the petitioner, she was afraid to resist 
or to decline so occupying the same bed with her husband and 
the said negro woman; that, when it was not agreeable to her 
husband to permit the ‘petitioner to occupy the house, he would 
often lock her out of doors and there compel her to remain dur- 
ing the whole night, unprotected and exposed to all! the trials 
incidend to such a situation ; that she, at length, abandoned the 
residence of her husband in August, 1844, and has made her 
home with one of her brothers ever since, and that, since her 
knowledge of the adulterous conduct of her said husband with 
the said negro Lucy, the petitioner has not admitted 
(509) him to conjugal embraces, and is resolved never again so 
to do.” 

The petition then sets out the husband’s estate, with a view 
to alimony, and it prays for a divorce from the bonds of matri- 
mony and for a suitable provision. 

The answer admits that, at one period, the defendant was 
intemperate and in the habit of intoxication; but it states that 
for several years before his wife left him he had been perfectly 
sober. The defendant also admits that he chastised his wife 
once; but he denies that he ever did so but at that time, or that 
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that was a violent or severe beating; and he says that he imme- 
diately regretted having done so, and acknowledged that he was 
wrong and made the most humble apologies to her therefor, 
which he thought reconciled her; but that on the same night she 
abandoned his house. The answer then denies all the other 
allegations of the libel specially. 

Upon issues submitted to a Jury it was found that the parties 
had been inhabitants of this State for three years immediately 
before the filing of the petition: that the defendant, by habits 
of adultery with his slave Lucy, by degrading his wife, the peti- 
tioner, by beating her, by insulting her, and by abandoning her 
bed for that of the slave Lucy, rendered the petitioner’s life 
_burthensome and her condition intolerable, so as to compel her 
to leave his house and seek an asylum elsewhere; that the de- 
fendant did separate himself from the petitioner and hve in 
adultery with the slave Lucy, and that was known to the peti- 
tioner for six months previous to filing the petition; that the 
petitioner always conducted herself properly as a wife and a 
chaste woman, and that the petitioner had not admitted the 
defendant to conjugal embraces since her knowledge of his 
adulterous intercourse with the said slave Luey. 

Upon the trial, in order to prove that the defendant was hv- 
ing in adultery with his own slave named Luey, the 
plaintiff offered evidence that the defendant hadafemale (510) 
slave named Lucy, and that she had a ehild; and also of 
acts of familiarity on the part of the defendant with the said 
Lucey, and that she acted as a sort of manager of his house; and 
furthermore, that in conversations respecting this suit, the de- 
fendant said that he would spend everything he had in defend- 
ing it, except the said Lucy and his child; and that in a con- 
versation between a brother of the petitioner and the defendant 
about a reconcihation between the parties, the former said to 
the latter, if he would sell Lucey he did not know what the 
petitioner might do as to living with him again, and that the 
defendant replied thereto that he would part with all the prop- 
erty he had before he would with the said Luey and his child. 
and that the petitioner might stay where she was. Objection 
was made to the admissibility of the defendant’s declarations, 
but as it was not suggested that those declairutions were made 
by collusion, the court allowed them to go to the jury. There 
was a decree for a divorcee a vinculo matrimonit, and for the 
costs against the defendant, and an inquiry was directed as to 
the settlement 1+ would be proper to make on the petitioner; 
from all which the husband was allowed an appeal. 
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Strange for plaintiff. 
W. H. Haywood for defendant. 


Rurrin, C.J. The divorce act requires all the material facts 
charged to be submitted to the jury, upon whose verdict, and 
not otherwise, the court is to decree. It excludes by necessary 

implication, from the consideration of the jury, admis- 
(511) sions in the pleadings, and, consequently, any made orally 

on the trial. The purpose is to prevent collusion. That 
reason extends also to confessions 7 pais, when relied on to 
found a decree for divorce; for if they could be received 1t 
would obviously defeat the requirement that the facts shall be 
found by a jury, independent of their admission in the plead- 
ings. It 1s not doubted that, under circumstances, what a 
party says may, as well as his acts, be presumptive evidence of 
adultery. Thus, letters written in the course of an intrigue, 
attentions paid and receiv ed, or terms of endearment used be- 
tween the pair to whom guilt is 1mputed, assignations for pri- 
vate mectings, are admissible as being in their nature overt acts 
of criminal conversation. So, if a man and woman live to- 
gether and act and speak upon the familiar terms of cohabita- 
tion, and if the woman have a child, the man habitually treats 
and speaks of it as his child, that also would be evidence. But 
the acknowledging of the child is not received by itself as a 
confession merely that he is the father, but as one incident 
among many connected with the intercourse of man and woman, 
and giving a criminal character to it, judging from the ordinary 
indicia, in the open conduct of men, of their seeret acts. It is 
in the nature of an overt act, which tends to show the private 
habits of the man and woman. But that is very different from 
the mere declaration of this defendant to strangers, on two 
different occasions, that the child was his, without connecting 
them with any conduct of the defendant towards the child. 
They seem to be nothing more than naked confessions of a fact, 
from which adultery is inferred, and, as such, were not compe- 
tent. But it is said there was no suggestion that these decla- 
rations were made collusively, and, thenec, that it is to be 
considered the court had no right to infer it. It is to be remem- 
bered, however, that, supposing the collusion, it will certainly 

not be suggested by either party, and there is no one else 
(512) to make the suggestion or establish the truth. The ques- 

tion, therefore, cannot turn on that, but it turns on this: 
that there is danger of collusion. Therefore, in order to guard 
against it, it 1s the office of the judge himself to exclude such 
evidence, though neither party objects to it, but both should 
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desire it to be received. The public is concerned that divorces 
should not be improperly decreed, and this rule in particular is 
intended to protect the public morals and promote the publie 
policy, rather than to guard against the effects of perjury on 
the party. For this reason a venire de nove would be awarded 
if there were nothing more in the case. 

The Court, however, is of opinion that a sufficient case does 
not appear in the record to authorize a divorce a vinculo matri- 
moni, which is that granted and the only one prayed for. The 
jury, indeed, found that the defendant separated himself from 
his wife and lived in adultery with his slave; and if there were 
any corresponding allegation in the libel, there would be a case 
to render the deeree right. But we think there is no such allega- 
tion. There is such a want of precision as to the dates and 
order of events charged that one cannot say exactly how far the 
allegations were meant to extend. The only periods - given are 
those of 1836 for the marriage, and August, 1844, for the sepa- 

ration of the petitioner from her husband and going to live with 
her brother. Everything stated in the bel is stated as having 
oceurred between those periods. There is no separation of the 
parties alleged until that in 1844, when the petitioner left her 
husband’s house, and there is no allegation of any adultery by 
him after that event. As far as we can understand the petition, 
it states that between the periods mentioned the parties hved 
together on the husband’s plantation, and for many years lived 
there happily; that he became, at some time, dntemper ate, and 
then was harsh, insulting and cruel to the wi s heat- 
ing her; that occasionally, for a while, and erat rds, 

for weeks, he abseuted himself from his wife’s bed at (513) 
night, and, as she suspected for some time, and after- 

wards ascertained, he spent those nights in bed with a negro 

woman he had on the same plantation; that he did himself and 
allowed that wonian to treat his wife with contempt, depriving 
her of all authority as mistress of the house and conferring it 
on the negro; that, afterwards, instead of going to the house of 
the black woman, he brought her to his own house, and fre- 
quently made her and the wife sleep in the same bed with him, 
and in that situation he had carnal knowledge of the negro; 

that at other times the husband would not allow the wife to sleep 
in the house, but turned her out and locked the door against her 
and kept her out all night; that he sometimes went away, carry- 
ing the kevs and leaving her without food for several days 

together ; and, finally, that she never admitted him to conjugal 
embraces after knowledge of his adultery, and abandoned his 
house in August, 1844. Now, upon those allegations, and upon 
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such parts of the finding of the jury as are consistent with them, 
the wife would be entitled to a decree for separation and ali- 
mony. The grossness of his debaucheries, and the cruelty and 
indignity with which he treated his wife, made her condition 
with him intolerable, and authorized her to escape from his 
society and control. In such cases the third section of the act 
allows a divorce a mensa et thoro to be granted, so as to protect 
the wife from the efforts of the husband to force her to return. 
But those are no sufficient causes for a divorce from the bonds of 
matrimony, under the second section. That does not authorize 
such a divoree for cruelty, nor for every act of adultery, nor 
even for habitual adultery, provided the parties continue to live 
together. On the contrary, the words are that when “either 
party has separated him or herself from the other and is living 
in adultery,” the injured person may be divoreed a vinculo. 

In addition, the eighth section enacts that if the party 
(514) complaining admitted the other either to conjugal em- 

braces or society, after knowledge of the criminal fact, it 
shall be a bar to a suit for divorce for cause of adultery. Now, 
in the first place, it is certain, upon the face of the libel, that the 
wife continued to live with the husband, not only after she knew 
such circumstances as created the most violent presumption of 
his guilt, but after the actual knowledge of it by being present 
and in the same bed at the fact. There is no statement of any 
act of adultery which we can say or suppose was posterior to 
those to which the wife was thus privy. As they took place be- 
fore the separation and she was privy to them, a divorce a vin- 
culo cannot be founded on them by themselves. We are far, 
however, from thinking those defaults of the husband purged 
by the conduct of his w ‘fe, On the contrary, she fully accounts 
for her finally leaving his house, and div ested that act of the 
appearance of fault on her part. After such a separation, 
forced on her by the debasing depravity, violence and other out- 
rages of the husband, she might well insist on any supervening 
criminality on his part. For, so far from being precluded from 
making complaint of the repetition of the fault, the guilt of the 
repetition after such forbearance—not conniyance—on the part 
of the wife would be aggravated bevond that of the first fault. 
We shall hold, therefore, that she might insist on adultery with 
this slave, supervening the separation thus forced on her. From 
the evidence respecting the child, about whom the petition would 
hardly have been silent if it had been born when it was filed, and 
from the findings of the jury, it mav be presumed that in fact 
the ernuinal and disgraceful connection between this man and 
his negro woman did continue after the petitioner left him. If 
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so, it is unfortunate that it should have been omitted in framing 
the petition. That it is omitted is quite clear, for the petition 
gives no account of the husband’s life after the day the 

wife left him, excepting only that he had not subse- (515) 
quently been admitted by her into conjugal embraces. 

The finding of the jury, therefore, that the husband separated 
himself from his wife and is living or afterwards lived in adul- 
tery, and that she never admitted him into conjugal embraces 
after her knowledge of that adultery, can have no influence on 
the decree, because it is incompatible with the petition, or, at 
least, is without any allegation in the petition of such super- 
vening adultery to authorize it. That the existence of such 
adultery in fact is indispensable is clear from the words of the 
act, “is living in adultery” after the separation. But it 1s 
equally clear from the reason of the thing. For the law does 
not mean to dissolve the bonds of matrimony and exclude one of 
the parties from marriage until there is no just ground to hope 
for a reconciliation. For that reason a divorce of that kind is 
denied when the parties give such evidence of the probability ot 
reconciliation as to continue to live together. And even when 
there is a separation, if the offending party should reform forth- 
with and lead a pure life afterwards, the law does not look upon 
it as hopeless that reconciliation may in time follow the refor- 
mation. It may not be a case, indeed, in which the law will 
permit the husband to insist on a restoration of the conjugal 
rights of society and cohabitation by compelling the wife’s re- 
turn. But, on the other hand, it is not a case in which it 1s past 
hope that the wife may not, upon the strength of ancient affec- 
tions and a sense of duty and interest, be willing of herself, at 
some time, to partake of the society and share in the fate of her 
reformed husband; and until that be past hope, or, at least, a 
continuing impurity of life after separation so far impairs the 
hope of reformation. as to leave no just expectation of it, the 
law will not cut off the parties from the hberty of uniting. In 
the present case there is nothing in the petition to show 

that the husband and his former paramour have ever (516) 
seen each other since the day the wife left the premtses. 
Consequently, the decree was erroneous, and the petition ought 
to have been dismissed, notwithstanding the verdict; which will 
be certified accordingly. 

Per Curiam. Ordered to be certified accordingly. 


Cited: Little y. Intile, 68 N. C., 23; Morris v. Morris, 75 
N.C., 169; Perkins v. Perkins, 88 N. C., 433; Toole v. Toole, 112 
NG, doo: 4. 
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DEN ON DEMISE OF VINCENT REED et At v. PETER 
EARNIART et At. 


1. Where A, B, C and D had had possession of « tract of land for 
upwards of forty years, under successive conveyances from A to 
B, from B to C and from C to D, with the exception of five years, 
between the twentieth and twenty-fifth year, during which period 
no possession was proved: it was held that, notwithstanding, a 
presumption arose of a grant from the State. 


2. A continuous, unceasing possession is not necessary to raise such a 
presumption. 

3. The presumption of a grant, from long possession. is not based 
upon the idea that one actually issued; but because public policy 
and “the quieting of titles make it necessary to act upon that 
presumption.” The presumption can only be repelled by proof 
of the fact that the. State never did part with its title. 


RurFin, C. J., dissentiente. 


THis was an appeal from the Superior Court of Law of 
Rowan, at Fall Term, 1847, Pearson, J., presiding, transferred 
from the Supreme Court at Morganton to this-Court, by order 
of the Court. 

A grant to the lessor of the plaintiff issued in June, 

(517) 1845. The defendant relied upon color of title, and 
seven years’ possession, and the presumption, from long 
possession, that the title was out of the State. He read in evi- 
dence a deed from David Woodson to George Miller, dated in 
May, 1802, and registered in 1809; a deed from Miller to one 
Wallace in 1811, a deed from Wallace to Peter Earnhart in 
1812, a deed from said Earnhart to one Buchanan in 1829, for 
a part of the original tract, which is not sued for, and a deed 
from said Earnhart to the defendant in 1836, fer the part now 
in controversy. He proved that Miller took possession in May, 
1802, and held possession by his tenants until he sold to Wallace 
in 1811; that Wallace lived on the land from the time he pur- 
chased until 1812, when he sold to Earnhart, who lived on the 
land until 1821, when he put one Pierce in possession as his 
tenant, who lived on the land until the fall of 1822. In 1827 
Earnhart put Buchanan in possession, who lived on the land for 
several years, and in 1829 Earnhart gave him a deed for 103 
acres of the tract, and in 1830 put one John Earnhart on the 
remaining 90 acres of the tract, who lived on it as his tenant 
until 1835, when the said Peter ‘Earnhart sold and conveyed to 
the defendant, who immediately took possession, and has been 
in possession ever since. To prevent the presumption of title 
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out of the State or repel it, the plaintiff proved that from the 
fall of 1822, when Pierce quit the possession, up to 1827, when 
Buchanan entered, the land was unoccupied, and the house and 
fences had rotted down. The court intimated the opinion that, 
notwithstanding this proof, it would be the duty of the jury to 
presume title out of the State if the evidence offered by the de- 
fendant was true. In deference to this opinion the plaintiff sub- 
mitted to a nonsuit, and appealed. 


oyden and B. &. Moore for plaintiffs. 
WW. H. Haywood for defendants. 


Pearson, J. The single question is, Was it the duty (518) 
of the jury to presume title out of the State from the fact 
that actual possession had been held of the land from 1822 until 
1845, under a connected chain of registered deeds, with the 
exception of five years (from 1822 to 1827), during which it 
was unoccupied ? 

The presumption of a grant from long possession is not based 
upon the idea that one actually issued, but because public policy 
and “the quieting of titles” makes it necessary to act upon that 
presumption. It is the duty of the court to instruet the jury, 
when land has been for a long time treated and enjoyed as 
private property, to presume that the State has parted with its 
title, unless the presumption is repelled by proof that such is 
not the fact. Long possession changes the truth of proof; and 
a grant is to be presumed, not because the jury believe, as a 
fact, that one issued, but because there is no proof that it did 
not zssue. So if one suffers water to be ponded upon his land 
for twenty years, the jury are told to presume a grant of the 
easement, not because they believe a deed was executed (for, if 
so, 1t would be seldom worth while to rely upon the presump- 
tion), but because there is no proof that one was not executed; 
so if a bond has been standing for twenty years (ten-by statute), 
the jury are told to presume it has been paid, unless it be shown 
that it was not paid. So if a woman swears a child, under the 
bastardy act, the jury are told to presume the person charged 
to be the father, not because the evidence satisfies them that he 
is, but because he is to be so considered for the purpose of main- 
taining it, unless he can show that he is not the father. 

These instances are stated to explain the nature of the pre- 
sumption upon which the defendants’ title rests. What will 
raise the presushption and what will repel it are questions of 
law about which it is the duty of the court to direct the jury. 
Whether the fact be proved or not is solely for the jury; but 
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whether there be a presumption, or whether it be re- 
(519) pelled, are not open questions, for the jury to decide 

according to their belief of the fact, upon circumstan- 
tial evidence. 

In England a possession of sixty years or more’ is required. 
The earlier cases in this State also required sixty years. But 
the necessity of the rule and its manifest good policy in a new- 
settled country induced our courts to shorten the time; and by 
successive decisions it has been reduced to fifty, forty, thirty 
years, and an intimation is made that 1t might be supported by 
twenty-five years, 

The necessity of the rule arises from the difficulty of making 
proof in relation to transactions of a remote date. The loss of 
papers, death of witnesses, treachery of memory, make it almost 
impossible to establish with legal precision the existence of facts 
which occurred many years ago. Reasonable presumption must 
therefore be acted on. Long possession affords this reasonable 
presumption. To require proof of particulars and of detail as 
to past occurrences would be inconsistent with the necessity 
which gives rise to the rule and renders its practical application 
impossible. For instance, it has been proved that for sixty vears 
a tract of land has been occupied and treated as private prop- 
erty, first by A, then B, C and D. This general fact can be 
proved. But if, before the presumption of title out of the State 
can be made, it be necessary to go into particulars and show 
the connection between A, B, C and D, and how one claimed 
and derived from the other, ete., these particular facts cannot 
be proved. This difficulty of making proof is the foundation of 
the rule. Hence, to require such proof is inconsistent with the 
reason of the rule, prevents its practical application, and ren- 
ders it illusory and useless in the very cases where it is most 
needed. We find it, therefore, settled in Fitzrandolph v. Norman, 
4.N. C., 564, which is followed by the recent case of Candler v. 

Lunsford, 20 N. C., 542, that a connection between Ne 

(520) cecupants need not be shown, but the general fact, that 
the State or its agents allowed first one and then another 

to use the land as private property for a long time, raises the 
presumption that the State had granted the title to some one. 
It is not necessary to fix upon any one in particular as grantee, 
so the title is out of the State. These two cases, it seems to me, 
settle the question. For the very same reasons which dispense 
with the necessity of showing a connection between the occu- 
pants also show that it cannot be expected and is inconsistent 
with the reason of the rule to require proof of a connection be- 
tween the periods of time when such possession was held: as that 
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when A quit the land B immediately entered; so with C and D; 

for it is Just as impossible, after the lapse of a great many years, 
to show the particulars, as whether it was a month, six months, 
a year, ten years, ete., after A left before B entered, and so as 
to C and D, as it 1s to show by what title B, C and D came in; 
and there is the same reason for dispensing with proof of the 
one as of the other. The substance of the rule is that the land 
shall be held as private property for a great many years, and 
as the occupants need not be connected, so the periods of time 
need not be, provided the time it 1s so occupied (for this is the 
essence of the rule) be for sixty years or more, as the rule at 
first stood. But it is said, since the time is reduced to thirty 
years, there is not the same difficulty of proof as to the period 
of time when one went out and the other came in. True, nor 18 
there the same difficulty of proof as to the connection of the 
occupants. But as to this latter circumstance it 1s not pre- 
tended that the rule is changed by shortening the time; why 
should it be so as to the former? There is no intimation in any 
of the cases that the time is made shorter upon condition that 
there should be a compensating change by showing a connection 
between the persons and the periods of possession. On 

the contrary, the decisions are put upon the ground that (521) 
the rule remains the same in other respects. Its policy 

is so beneficial that the time should be made shorter. So, if a 
connection between the periods of possession was not necessary 
when the time was seventy years or more, there is no authority 
for making 1t necessary now that the time is thirty years. 

The course of the courts in shortening the time has been con- 
curred in by the Legislature. The act of 1791, under certain 
circumstances, gives title from a possession of twenty-one years. 
That act does not supersede the common-law rule, but gives a 
new mode of acquiring title, leaving the common- -law presump- 
tion as it was. It gives a title against the State from twenty- 
one years’ possession, if these things concur—color of title, con- 
nection between the occupants, and continued possession. It is 
certain that the first two are not requirements of the common- 
law rule, and the connecticn in which the third is used tends to 
confirm the conclusion that it was not. At all events, the fact 
that the act of 1791 requires a continued possession furnishes 
no proof that the common-law rule did so. The argument 
proves teo much, for it would follow that color of title and con- 
nection between the occupants were requisite by common law, as 
they are required by the act. Care should be taken not to con- 
found the common-law rule with this statute.. I have no doubt 
that a failure to keep the difference in mind has, among the 


375 


IN THE SUPREME COURT. [32 


er a gt =>" a ip Ci 


REED v. EASE 


mere mi ee —— sa, es 


profession and in the reports, introduced a confusion in the 
use of words, which is the next thing to a confusion of ideas, 
and unconsciously leads the mind to a false conclusion. In the 
Enghsh books nothing i is said about continued possession, and I 
find no case where an interval in the possession, such as occurred 
in this case, is noticed or made a point of. The language of the 
books is, “title will be presumed from long possession” ; “a pos- 
session for a great many years authorizes a presumption of any- 
thing to support the title” ; and when the expression of 
(522) “uninterrupted possession” is used, it 1s not to convey 
the idea of “ecntinued” in the sense we use ii—incessant, 
unceasing—but to convey the idea that the occupant has not 
been “interfered with” or “evicted” by the assertion of an ad- 
verse title. His possession is not considered as interrupted, 
although he may not, as few owners do, find it convenient at all 
tunes to keep “his foot” upon the land. Ihe phrase in reter- 
ence to prescription, of which the rule of presuniption is a modi- 
fication, 1s not that the enjoyment has coutinue .d—ineessant, un- 
ceasing—but that “the memory of man runneth not to the con- 
trary,” that 1s, no hving man can recollect a time when the en- 
joyment was prevented or hindered by one denying the right, 
which would be a notable fact, apt to arrest public attention. 
Whereas, the silent fact of permitting a tract of land to be un- 
occupied for a season would escape attention, and no stress was 
laid upon it. In our books. although there has been a decision 
upon if, the judges, in treating of the common-law presumprticn, 
frequently use the words, “long continued possession of the 
party or those under whom he “¢laines.” These words are as 
much out of place as would be the words “color of title.’ in 
reference to the common-law presumption; but when a connec- 
tion between the occupants appears in a case, and no question 
is made as to the continuance of possession, the use of these 
words, it is supposed, does no harm, and they are unconsciously 
imported from the act of 1791, and this imperceptibly ereates 
an impression that the common-law rule had similar provisions. 
The act of 1791 creates a legislative grant, and ae act of 
1715 ripens the title. Hence it was proper, not only to require 
eclor of title, but a connection between the occupants and a con- 
tinued possession. On the contrary, the common-law rule does 
not confer a title, but simply raises A presumption that the State 
has parted with it. .As there is such a difference in the 
(523) results. it would be strange if the requirenients were the 
same. 
A plaintiff in ejeetment shows color of title and seven years’ 
possessicn in the lessor. He then shows a grant to the defend- 
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ant; this entitles him to recover. So, if he shows that the de- 
fendant was in possession under color of title twenty-one years, 
or without color of title thirty years, or that the defendant was 
in possession twenty-four years when the lessor evicted hin. 
The defendant’s possession for twenty-four years, added to the 
lessor’s possession of seven years, takes the title out of the State. 
which is sufficient for the purpose of the plaintiff, if the State is 
presumed to have parted with her title, because A is permitted 
io keep possession twenty-four years, and B (who evicts him) 
seven vears. The like result would follow, it would seem, if A is 
permiited to keep possession twenty years at one tune and fit- 
teen at another, after an interyal of fire years; for in both cases 
there is a new possession, and if that does not prevent the pre- 
sumption in the one, there is no reason why if should in the 
other. In the latter case A has been permitted to keep posses- 
sion thirty-five years. This is inconsistent with a title in the 
State, and the fact that the land lay idle for five years has no 
bearing on the question, because it does not tend to prove that 
the State had not granted the land. unless this state of things 
was caused by actual possession being taken for the State or 
some assertion of her title; for if A let the land lie idle merely 
because it was not convenient for him to occupy it, it is difficult 
for me to concelve how perfect znaction on the part of the State 
and its agents can repel a presumption, which otherwise would 
be made, and show that the State had not granted the land. 
The proposition involves the absurdity of making the title of 
the State depend upon a mere aceident, not affected in the 
slightest degree by any action on her part ; the very reason for 
making the. presumption being the inaction of State and 

her agents for a great many years, while individuals are (524) 
using “the land as private property. 

The argument urged to show that there must be continued 
possession is that at ‘the end of twenty vears, if A goes out, the 
State, not having lost her title, has a constructive possession, so 
that when he comes back, after five years, he has a new posses- 
sion, and thus there is a new point of departure from which the 
time begins to run. The same reasoning would show the neces- 
sity of a connection betwen the occupants, for when a third per- 
son takes possession there is a new possession. But in truth the 
reasoning is fallacious, as applicable to a common-law pre- 
sumption, and is an importation from the act of 1715, which 

takes away the right of entry of the owner if he fails to enter 
or make claim in seven years next after his right accrues. Un- 
der this act, if the possession is left vacant before the seven years 
expire, and the trespasser afterwards enters, this second entry 
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is a new trespass, a new cause of action, and the time begins to 
run from such new right of action. So, if a third person enters 
and evicts the first trespasser before the seven years expire, this 
is a new cause of action and the time begins to run from that 
date. For, as the object 1s to acquire a title under the statute, 
its provisions must be rigidly complied with. Holdfast v. Shep- 
ard, 28 N. C., 364. But where the object is to show title out of 
the State merely, the matter is entirely different. The connec- 
tion between the occupants is not necessary and the possession 
need not be continuous. The fallacy of the argument les in 
attempting to draw an analogy from a statute and apply it to a 
rule of the common law, and in not giving due weight to the dis- 
tinction that the statutes perfect title; the common-law rule only 
presumes title out of the State. The statutes countenance and 
aid the common-law rule, and by no fair inference can this be 
made to abridge it. 
(525) . The defendant cannot show title in himself under the 
act of 1791. His actual possession was only continued 
twenty years and six months at any one time, and the require- 
ments of the statute must be rigidly complied with. But the 
rules of the common law are more pliable and ft themselves to 
every combination of circumstances, when there “‘is the like rea- 
son.” Its admirers boast that “reason is the life of the law,” 
and “when there is the like reason, there is the like law.” Ifa 
continued possession for thirty years, without color of title and 
without showing a connection between the occupants, raises a 
presumption that the title is out of the State, does not the “like 
reason” call for the same presumption when there has been a 
possession for forty-two years by persons claiming under a con- 
nected chain of registered deeds, with the exception of five years, 
when the land was wnoceupied? Is not the probability, upon 
which the presumption is founded in aid of proof, as great, if 
not more so, in the latter case than in the former? or can that 
system of law which in the one case secures the title, and does 
not in the other, deserve the high distinction of being the “per- 
fection of reason’’? 

Phe objection that, in order to justify the presumption, the 
possession must be shown to hare been unceasing for thirty 
years (if an interval of five years be fatal, five months must 
have the like effect) is now made for the first time. Its novelty 
certainly dees not recommend it. There is no decided case to 
sustain 1t. The only countenance it receives is from a few loose 
expressions, evidently drawn from the act of 1791. The reason 
of the thing and the foundation of the rule of presumption 
directly oppose it. 
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Nasu, J., coneurred. 


Rerrin, C. J., dissenttente. The possession of the defendant 
was for about twenty years, and he then abandoned the 
premises, and they were vacant for five vears. Subse- (526) 
quently he entered again, and was in possession for fif- 
teen vears before the issuing of the grant under which the plain- 
tiff claims. ‘The tendency of the adjudications in this country 
follows the current of legislation in shortening the periods in 
which presumptions may “be made, whether of deeds or grants 
or other things; and I have concurred with my brothers here- 
tofore, and now, In saying thirty years’ possession of lands will 
authorize the presumption of a erant of them. That, I think, 
is the shortest period which can “be stated as , In itself, creating 
a legal presumption of a grant. Some particular time must be 
fixed on, and until the Legislature shall think proper to alter that 
prescribed by the statute, where the presumption from posses- 
sien is aided by the other two circumstances of a colorable title 
and known and visible boundaries, it would seem the courts 
could not admit less than a possession of thirty years to have 
that effect. In all the cases hitherto there has been a possession 
for the period of thirty years or more, expressly stated, except 
one; and in that it was said to have been for twenty-five or 
thirty years by continued cultivation, and for several ie more 
by such acts of ownership as getting timber annually. I should 
think, therefore, that there had been a sufficient length of pos- 
session here—for about thirty-five years at different times—if 
it was of such a nature In other respects as to authorize a con- 
clusive legal presumption that a grant had issued for this land. 
It seems ‘to me that it is not of that nature, because of the 
chasm of five years between the different possessions; so that 
there has been at no time a sufficient possession to constitute in 
itself a title. It has been the prevailing impression that noth- 
ing less than a long continued possession will lay the foundation 
of a presumption of a deed or grant. As pea Keeper Henley 
said, in Fanshow v. Rothenam, 1 Eden, 275, quzeta, longa, et 
pacifica possessio 1s considered as the ee evidence ot 
title. But it would seem from the very terms used In (527) 
speaking of it and from the nature of the thing that it 
must be one possession, long and quiet. When we say that pos- 
session raises a presumption, we must admit, at the same time, 
that when the possession ceases the presumption must fall with 
it. Therefore, it would seem, 1f the possession does not continue 
long enough to afford an inference of title in itself, that, upon 
its termination, the whole inference which the possession up to 
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that time tended ultimately to establish vanished and the title 
was set at large again. When we say that a particular thing 
or state of things creates a presumption in law, that thing or 
state of things must be complete in order to have that effect. 
This thing of possession, for example, may, though short of 
thirty years, be, with other facts and circumstances, very proper 
to be weighed by a jury as evidence that a deed was formerly 
made; but if it be at all less than thirty years, it fails to estab- 
lish, by presumption in law, the existence of the grant alleged. 
The reason why a possession which is required by law of a par- 
ticular duration must be completed by an efflux of the whole 
time before it ceases in order to its being at all efficacious 1s 
that upon a cesser the possession, being vacant, vests in the true 
owner by implication. Here, upon the defendant’s going out, 
the possession, as well as the ‘title, was in the State. It is like 
the case of a payment of a bond, presumed after the lapse of 
twenty years after it falls due. Less than twenty years will not 
authorize the court to direct the jury to find the payment; and 
if the obhgor make a payment in the twentieth year, the day of 
that payment Js the point of departure, not for the ecmpletion 
of the twenty years that were going on, but for a new twenty to 
commence then and be complete before the presumption will 
again arise. For my part, I acknowledge that it has always 
been my understanding that, in all such cases, the benefit of a 

previous possession was lost if interrupted before the 
(528) whole period was accomplished. Such are the terms of 

our statute of limitations barring the entries of indi- 
viduals or the title of the State. They require a continued pos- 
session under a claim of title. That provision is not arbitrary, 
but it is apt to the conelusion which the acts allow to be drawn 
from the possessions prescribed in them. A possession contin- 
ued for twenty-one years under certain circumstances is a bar 
to an entry under the State. Why did the statute require the 
possession to be continued for that period? Plainly because a 
continued possession cnly is any evidence of title. Men who 
own land do not generally, if ever, abandon it after taking pos- 
session. It would be the duty of the court to require the. same 
species of possession, when used to raise a presumption of a 
grant at common law, which the statute prescribes as to the 
cases within it. But the truth is that the statute is expressed in 
that manner only because at common law and in the nature of 
a presumption from possession such possession must be continual 
to be efficacious. That no one thought otherwise appears from 
the language which fell from the judges in almost every case 
that has come before them. In Hanks v. Tucker, 3 N. C., 147, it 
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is called a “uniform” possession for twenty-one years. In Petz- 
randolph v. Norman, 4 N. C., 564, there was a continued pos- 
session for forty-six years and by the defendants for thirty-five, 
and Chief Justice Taylor spoke of a “long continued possession” 
going to the jury independent of the act of 1791. It is true 
that disconnected possessions were then received in evidence; 
but it was not as authorizing the court to pronounce upon the 
presumption from them, but expressly as circumstances to be 
weighed by the jury. In Rogers v. Mabe, 15 N. C., 180, the 
Court take notice that there was a clear and “‘continued” oecu- 
pation of the land for forty or fifty years after filling up all 
chasms. So in Candler v. Lunsford, 20 N. C., 542, there 

were thirty-five years of “continued possession” by per- (529) 
sons under each other. And in Jorris v. Commander. 

25 N. C., 500, the Court said there must be an enjoyment “con- 
tinually” for twenty years. So Lord Coke says, in Bedle v. 
Beard, that it is “in respect of an ancient and continual posses- 
sion” that lawful grants are intended. 12 Rep., 5. Indeed, if 
disconnected possessions of this sort would answer, I presume 
some case would be found, either in England or in this country, 
in which effect has been given to them. There are cases in 
which divers possessions and other acts of ownership have all 
gone to the jury together, as evidence to be weighed by them; 
but, as far as [ have been able to examine, consistently with 
umny other duties, I have not been able to find a single one in 
which the Court has ventured to declare the presumption of a 
grant where there was not continual adverse possession for the 
prescribed period; and I am for adhering to the rule, as I know 
not what mischiefs may grow from the Court’s making these 
artificial presumptions, with less and less grounds for them. I 
think there is but little danger that possessions, when continual, 
cannot be proved for the period adopted in this State. But in 
the present case the fact is affirmatively shown that the defend- 
ant was out of possession five years; and, therefore, this 1s not 
an instance in which it can be apprehended that the defendant, 
with a good case, had failed to prove it. For these reasons, my 
opinion is that the judgment ought to be reversed. 


Per Curran. Judgment affirmed. 


Cited: Bullard v. Barksdale, 33 N. C., 467; Mason v. Me- 
Lean, 35 N. C., 264; Simpson v. Hyatt, 46 N. C., 519; Baker v. 
McDonald, 47 N. C., 246; Taylor uv. Gooch, 48 N. C., 469; 
Rhodes v. Chandler, 55 N. C©., 4; Newsom v. Kinnamon, 60 
N. C., 101; McLenan v. Chisholm, 64 N. C., 325; Melvin v. 
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Waddell, 75 N. C., 366; Davis v. McArthur, 78 N. C., 359; 
Pope v. Mathis, 83 N. C., 172; Mallett v. Simpson, 94 N. C., 
42; Bryan v. Spivey, 109 N. C., 66; Hamilton v. Icard, 114 
N. C., 586; Walden v. Ray, 121 N. C., 238; Bullard v. Hollings- 
worth, 140 N. C., 6388. 


(530) 
JOHN Q. BARBEE vy. WESTWOOD ARMSTEAD trv AL. 


lt. A married woman cannot make a contract with her husband, ex- 
cept through the intervention of a third person, to whom the 
duty of enforcing it, in her behalf, belongs. It must be by deed, 
to which she must be a party. 

2. Where a man had enticed away another man’s wife, and he and 
the husband entered into a written contract by which it was 
Stipulated that the former should retain the wife and support 
her: Held, that this contract was against public policy, and, at 
all events, that the husband could rescind it by making a de- 
mand for the restoration of his wife, and, if this was refused, had 
a right to his action for the subsequent detention: 


3. Held, that an action on the cause will lie by the husband against 
one who entices away his wife. 


AppEaL from the Superior Court of Law of Waxes, at Spring 
Term, 1848, Caldwell, J., presiding. , 

This was an action on the ease to recover damages for entic- 
ing the wife of the plaintiff to leave him, and detaining her, 
whereby he lost her services and the comfort of her society. It 
appeared on his behalf that his wife left him in August, 1841, 
by the enticement of the female defendant, who lived with the 
defendant Armstead, and is the mother of the plaintiff’s wife. 
She assigned, as a reason for it, that the plaintiff was lazy and 
did not provide for his family, and she did not wish her daugh- 
ter to perish. And it also appeared that the plaintiff had a 
child by his wife before their separation, and that they con- 
tinued to live with the defendants from August, 1841, up to the 
trial. In the spring of 1845, or, as a witness said, speaking at 
the trial, about three years ago, he went with the plaintiff to the 

house of the defendant to demand his wife and child; 
(5381) that after some conversation between the plaintiff and 

the defendant Armstead, the plaintiff demanded of him 
the surrender of his wife and child; that the defendant said he 
could bring them forth by speaking one word, but he would not 
do it; and further said to the plaintiff that his wife would not 
live with him because he had advertised her. 

On the part of the defendant it appeared that some time in 
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the last of July or first of August, 1842, the plaintiff and de- 
fendant Armstead, through the intervention of one or two of 
their neighbors, entered into a written contract, in which it was 
agreed that the defendant Armstead should keep the wife and 

child of the plaintiff, and should raise, educate and provide for 
the child by giving it the portion of his property intended for 
its mother. And it was also provided i in the contract that the 
plaintiff should be allowed to visit his wife and child, and re- 
main with them not exceeding four or five days at any one time. 
It also appeared that the plaintiff had been at the house of the 
defendant in 1842 on one or two occasions before the written 
contract was entered into, and had said in reply to a message 
sent him by the defendant Armstead that he (the said defend- 
ant) could provide for his child better than he (the plaintiff) 
could; and as for his wife, he did not think they could get on 
together. After the written contract the plaintiff was seen at 
the house of the defendant on several occasions. It also ap- 
peared that, after the written contract, the precisc. time not 
appearing, the plaintiff said he had sold his land; that he had 
understood his wife had a notion to come and live with him, 
but he did not wish her to do so. Through some of the wit- 
nesses it appeared that the plaintiff led somewhat of an itinerant: 
life, and through others that he did not provide very well for 
his family. The child, as it appeared, was of tender years. 
The plaintiff’s counsel insisted that the written contract 
was void, because contrary to public policy; that on the (532) 
demand of the plaintiff and refusal of the defendant to 
give up the wife, a distinct cause of action accrued, supposing 
there had been an assent on the part of the plaintiff. And the 
counsel also insisted that the defendants were lable for the orig- 
inal enticement and detention of the plaintiff’s wife. ; 

The court charged that all acts of enticement and detention 
of the plaintiff’s wife, previous to 11 June, 1842, were barred 
by the statute of limitations, the writ not having been sued out 
till 11 June, 1845; that if the wife was detained by the defend- 
ants from the custody of the plaintiff and against his will, be- 
tween 11 June, 1842, and the execution of the written contract, 
he would be entitled to recover damages on that part of the case. 
In relation to the written contract, the court charged that it 
was valid, and no demand on the part of the plaintiff for the 
surrender of his wife would give him a cause of action after the 
execution of the said agreement. 

The jury returned a verdict for the defendant. 

A new trial was moved for and refused, and the plaintiff 
appealed. 
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McRae and Busbee for plaintiff. 
HH. W. Miller for defendants. 


Nasu, J. That deeds for the separation of married persons 
may by the laws of England be valid and effectual, to many pur- 
poses, cannot be doubted. The principle has been affirmed in 
too many cases in that country to be now safely questioned; yet, 
that they are at variance with sound policy has been often de- 
clared by many of the ablest English judges—by Lord Rosslyn 
in Lee v. Johnston, 3 V esey, 358; by Lord Eldon in Beard 

Webb, 2 Bos. and Pul., 93, and i in St. John v. St. John, 11 

Vesey, 526; and by Lord Llenborough in Rodney v. 
(533) Chambers, 2 East, 288. But if all these cases, decided 

in that country upon that subject, be sustainable, they 
fall very short of being authorities in this. They are decisions 
upon solemn deeds, ‘To apply the principle to such a transac- 
tion as this would be: extending the evils complained of to an 
alarming degree. It would be “loosening another screw in the 
machinery of married life, marring its operations, weakening 
its obligations and producing discord and confusion, when peace 
and concord ought to reign. Without, therefore, intending to 
express any opinion upon ‘the doctrine of the English courts, or 
whether it is or is not to be introduced into this State, it is 
sufficient to say the question does not arise here. A married 
woman cannot make a valid contract with her husband, except 
through the intervention of a third person, to whom the duty 
of enforcing it, in her behalf, belongs. It must be by deed, to 
which she must be a party as being deeply interested in the 
inatter. Jones v. Waite, 35 E. C. 1, 130, 142. Tf it were not 
so, she would be entirely at the merey of her husband, and 
might at any moment and without notice be driven from her 
home and stripped of all her rights and privileges as a wife and 
mother. There is no deed of separation here, and if the con- 
tract had been reduced to writing it is but a parol contract be- 
tween the plaintiff and defendant, to which the wife of the 
former was not a party—-a contract, in substance, giving to the 
defendant liberty to harbor the wife for no definite period of 
time, conferring on the defendant no interest whatever, and 
revocable by either at any moment. It also secured to the 
plaintiff the right to cohabit, at the defendant’s house, with his 
wife, at any time he pleased; and it is shown by the case that 
the plaintiff did visit her at the defendant’s house after the 
contract, as well as before, and cohabit with her. It was neither 
in form nor substance a contract for a separation, but simply a 
heense to harbor the wife and child, securing the defendant 
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against any legal responsibility for so doing, until with- 
drawn. The defendant, therefore, was a wrongdoer, not (534) 
only in the original act of harboring, but also for the con- 
tinuance of it after the withdrawal of the license by the de- 
fendant. But it is urged by the defendant that if the contract 
was but a license, a demand of his wife by the plaintiff was no 
revocation. The license, being by parol, could be put an end 
to by parol, upon the principle of law “eo legumine quo ligatur.” 
Nor is there any special form by which it shall be effected; any- 
thing said or done by the party giving the license, which noti- 
fies the person enjoying it that it is revoked, is sufficient. 
The authorities cited by the defendant’s counsel on this point 
do not sustain him. The reference to 1 Ch. Gen. Prac., p. 134, 
is incorrect as to the page; there is nothing there on that sub- 
ject. The cases from the Enghsh common-law reports are 
rather authorities against him. That of Carpenter v. Bland- 
ford, from the 15th vol., was in assumpsit, to recover a deposit 
of money for failing to execute a contract for the purchase of a 
public house and furniture, the whole to be valued by appraisers 
on a particular day. At the time appointed the plaintifl’s 
appraiser informed the defendant that he could not meet on that 
day, but could the next. No objection was made. On the next 
day the plaintiff appeared on the premises with his appraiser, 
when the defendant declined going on with the business, and 
informed the plaintiff he ought to have come the day before— 
he was too late. The only point decided—that the defendant, 
in not notifying the plaintiff, when informed that his appraiser 
could not attend on the day appointed, that he would insist 
upon a performance of the contract agreeable to its terms, that 
he had waived his right to do so as a forfeiture—is “strictissimi 
juris.” Lewis v. Pondsford, from 34 FE. C. L., 585, was an 
action of “quare clausum fregit.” The defendant had exceuted 
with his wife a deed of separation, but it was not exe- 

cuted by the trustee. The trespass consisted in entering (535) 
the house of the plaintiff, against her will, in search af 

his wife. The Court decided that by the deed a license was 
given to the wife to live where she pleased. After this license 
the Court say “that he could not go to any person’s house to 
retake her; he should at least have given notice to persons that 
he revoked the license.” This is an authority tending to show 
that, although the defendant had executed the deed, yet it oper- 
ated only as a license to the wife, and could be revoked by parol. 
The ease of Warrender v. War ender, 2 Clark and Finnelly, 
561, is to the same effect. There Lord Br ougham declares that, 
notwithstanding a deed of separation had been executed, the 
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husband had a right to reclaim his wife. His language is, “No 
pledge can bind the party not to reclaim his or her conjugal 
rights; for such pledge is against the inherent condition of the 
married state, and against public policy.” The plaintiff in this 
case, his license being by parol, had a right to reclaim his wife. 
His demand was a revocation of his license to the defendant to 
harbor her, and he was a wrongdoer in refusing to do so. 

Finally, the defendant insists that the plaintiff has miscon- 
ceived his action, and ought to have sued in trespass. Mr. 
Chitty in the first volume of his treatise on Pleadings, page 91, 
says that trespass is the appropriate remedy for seducing away 
a wife, or seducing a daughter; but he does not say that it is, in 
either case, the only remedy; and on the same page he states 
that for the latter offense it has been uswal to declare in case. 

The same principles govern the action for each injury—the 
legal inability of the wife or child to assent to the act. Where 
the injury is both immediate and consequential, either action 
can be supported (page 147). If there be a doubt as to the 

form of the action in this case, it is whether the plaintiff 
(536) could have maintained trespass for a detention, even after 
demand. 

His Honor instructed the jury that for a detention of the 
wife before 11 June, 1842, the plaintiff was not entitled to any 
damages, as three years had elapsed from that time before the 
action was brought, which was on 11 June, 1845; and that for 
the detention between 11 June, 1842, and the making of the 
contract, an action would he. In both these points no error is 
perceived. He further charged that the contract was valid, 
and no demand, on the part of the plaintiff, for the surrender 
of his wife would give him a cause of action after its execution. 
In the latter part of the proposition there is error, for which a 
venire de novo ought to issue. 

PER CuRIAM. Judgment reversed, and a venire de novo. 


Cited: Pool v. Everton, 50 N. C., 242; Haskins v. Royster, 
70 N. C., 607. 
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Permitting a man’s slaves to meet and dance on bis premises on 
Christmas Eve or other holidays, even though other slaves, with 
the permission of their masters, participate in the enjoyment, 
and though some of the younger members of the owner’s family 
occasionally join in the dance, does not constitute the offense of 
keeping a disorderly house, nor any other offense. 


Apprat from the Superior Court of Law of Prereurmans, at 
Spring Term, 1848, Settle, J., presiding. 

The indictment charges that the defendant, on 1 Sep- (587) 
tember, 1847, and on divers other days before the taking 
of the inquisition, did keep and maintain a certain common, 
ill-governed and disorderly house, and in said house, for his own 
lucre and gain, certain persons, both men and women, and white 
and black, of evil name and fame, and of dishonest and lewd 
conversation, to frequent and come together at unlawful times, 
as well in the night as the day, and on Sundays, and there to be 
and remain, drinking, tippling, and otherwise misbehaving them- 
selves, and other evil practices to carry on, did unlawfully and 
willfully permit, to the common nuisance, etc., and evil ex- 
ample, ete. 

On not guilty pleaded the evidence was as follows: A witness 
stated that at Christmas, 1845, he went to a negro quarter on 
the defendant’s plantation, and about two hundred yards from 
his dwelling-house, and there found a quilting going on and 
dancing by negroes; and that a daughter of the defendant was 
there at the time, and some of the negroes did not belong there; 
that he heard the noise of dancing some distance before he 
reached the house, but that he did not see the defendant nor 
know that. he was at home. Another witness stated that he was 
once at the defendant’s negro quarters, and found more negroes 
there than belonged to him, and that there was more noise ‘than 
he had ever heard at any place. 

Another witness for the State, named Roberts, deposed that 
on Christmas night, 1846, he and other patrollers went to the 
defendant’s plantation between 8 and 9 0 ‘clock; that for three- 
quarters of a mile before he reached the house he heard much 
noise in that direction; that they went to the negro quarter first 
and found several negroes dancing there; that they then went 
to the house in which Boyce lived, and found therein twelve or 
fifteen negroes, of whom one was fiddling, and the others 
dancing and talking loud; and that some of them acted (538) 
as if they were drunk, and he smelt spirits; that Boyce 
was in the house, and ‘with him were a neighboring white man 
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named Hollowell, a brother of the defendant, named Baker, and 
a married daughter of the defendant and her husband (all of 
whom were visitors), and several children of the defendant, who 
lived with him and were enjoying themselves in the dance with 
the negroes; that several of the negroes did not belong to Boyce, 
but they all had papers to go to Boyce’s, and yet were whipped 
by the patrol, except the fiddler, w ho had been ‘sent there by one 
of the patrol; that when the patrol seized the negroes to whip 
them, Goodwin, the defendant’s son-in-law, had high words, and 
got into a fieht with the patrol, but the defendant did not 
interfere. 

Another witness for the State, named Simpson, stated that he 
was one of the patrol who went with Roberts at Christmas, 1846, 
to the defendant’s; that he heard no noise until they got to the 
defendant’s gate, about two hundred yards from the houses, and 
that the defendant resided in a very private situation, not being 
within a mile of any public road. And another of the patrol 
stated that they burst open the door and were in the house be- 
fore the defendant knew they were on the land; that they imme- 
diately began to tie the negroes, when Goodwin remarked to 
Roberts that a person who acted as he was doing was no better 
than a negro, and that brought on a fight between them. 

On the part of the defendant, Hollowell stated that the de- 
fendant and his children, his brother, son-in-law and daughter, 
and the witness were sitting quietly in conversation when the 

patrol broke into the house; that all the negroes belonged to the 
ere except four, and that those four had belonged to him 
and came there by the permission of their owners to pay a 
Christmas visit to their old master, and their parents and rela- 
tions, who belonged to the defendant; that some of the negroes 
were dancing, but they were not drunk, and, indeed, they 
(539) had no spirits, and made but little noise; that the defend- 
ant permitted the negroes to come into the house to dance 
one reel for the amusement of his children and visitors, and 
there was no disorder; and that he had lived within a mile of 
the defendant for many vears, and was familiarly acquainted 
with the habits of his family, and never knew any disorder 
there. Baker Boyce gave the same account in substance. 

The defendant then called five witnesses, all of whom had 
for many vears and still lived near the defendant—some within 
a quarter and the farthest within three- -quarters of a mile—who 
stated that they were at home on Christmas night, 1846, and 
were not disturbed by nor did they hear anv noise or tumult 
at the defendant’s; that they had not at any time heard any 
great noise there or more than is usual in familtes in the coun- 
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try, and those were upon such occasions as log-rollings or holi- 
days, and that the defendant’s household was orderly, peaceable, 
and quiet. 

The court instructed the jury that, in order to convict the 
defendant, they must be satisfied that he had done or permitted 
others to do acts in his house which violated the pubhe morals, 
or that he made or permitted others to make there such a noise 
and confusion as annoyed and disturbed the public; that if they 
found upon the evidence that the defendant had upon two or 
three occasions suffered white persons and negroes, of both 

sexes, to meet together at his house and fiddle Gad ‘dance to- 
gether, and get drunk and make a noise, so as to disturb the 
public, they should find the defendant guilty; and further, that 
if they believed the witnesses for the State, they ought to convict 
him. The jury accordingly found the defendant guilty, and 
after sentence he appealed. 


Attorney-General for the State. 
No counsel for defendant. 


Rurrin, C. J. The conviction seems to be a hard one, (540) 
and we own we do not see enough in the evidence to sup- 
port it. Up to Christmas, 1846, nothing appears to have been 
done at the defendant’s house tending to the corruption of the 
public morality. At Christmas, 1845, there was a quilting, as 
it is called, and dancing by negroes in a negro quarter, accom- 
panied by such noise as arises from a negro dance; and it hap- 
pened that a daughter of the defendant was seen there, and that 
some of the negroes did not belong to the defendant; but why 
the daughter went there, or how lone she stayed, or what she 
did, or how many strange negroes there were, or that they were 
unlawfully there, or that there was any drunkenness or drink- 
ing, or anything else improper, did not appear. At another 
time it is stated that negroes not belonging to the defendant were 
in his negro quarters, and that a very great noise was made. 
But it is not stated when that was, nor that those negroes were 
improperly there, nor that 1t was at an unseasonable hour, nor 
what was the nature or occasion of the noise. The case is, then, 
brought down to the affair of Christmas night, 1846; and the 
question is whether that constitutes the defendant the keeper of 
a disorderly house. According to S. v. Mathews, 19 N. C., 424, 
it does not, as far as the collecting of people and their drinking 
go; for it was there held that a private person, living half a 
mile from any other house and at a distance from a highway, 
was not guilty of keeping a disorderly house, though on two 
occasions he took in company for pay, who sat up all night, 
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played cards, and got drunk and committed affrays. The crim- 
inality here, then, must consist, if im anything, in the assem- 
blage of negroes and their dancing and thereby making a noise— 
for no other kind of noise or disorder is suggested—and in the 
mingling of the two colors together in the same house and dance, 
as stated by the witness Roberts. It would really be a source of 
regret if, contrary to common custom, it were to be denied 
(541) to slaves, in the intervals between their toils, to indulge 
in mirthful pastimes, or if 1t were unlawful] for a master 
to permit them among his slaves, or to admit to the social enjoy- 
ment the slaves of others, by their consent. But it is clearly 
not so. The statute-law recognizes the usage, and only forbids 
under a penalty any person from permitting slaves to meet on 
his plantation to dance or drink, unless they have the written 
permission of the owner. When the law tolerates such merry- 
makings among these people, it must be expected, in the nature 
of things, that “they will not enter into them with the quiet and 
composure which distinguish the gaieties of a refined society, 
but with somewhat of that hearty and boisterous gladsomeness 
and loud laughs which are usually displayed in rustic life, even 
where the peasantry are much in advance of our negroes in the 
power and habit of restraining the exhibition of a keen sense 
of such pleasures. One cannot well regard with severity the 
rude pranks of a laboring race, relaxing itself in frolic, though 
they may seem to some to be at times somewhat excessive. If 
slaves would do nothing tending more to the corruption of their 
morals or to the annoyance of the whites than seeking the exhil- 
aration of their simple music and romping dances, they might 
be set down as an innocent and happy class. We may let them 
make the most of their idle hours, and may well make allow- 
ances for the noisy outpourings of glad hearts, which Provi- 
dence bestows as a blessing on corporeal vigor united to a vacant 
mind. In the assemblage at the defendant’s there seems to have 
been nothing more: no brawls, no profane swearing, nor other 
vicious disorder. It was but the dancing in a retired situation 
of the negroes of the plantation, to hich the greater hilarity 
was probably imparted by the participation of a few others, 
who had been of the same family, and by the leave of their 
owners came, at the season of Christmas, to receive the 
(542) affections belonging to the ties of kindred and former 
association. There was nothing contrary to morals or 
law in all that—adding, as it did, to human enjoyment, with- 
out burt to any one, unless it be that one feels aggrieved that 
these poor people should for a short space be happy at finding 
the authority of the master give place to his benignity. and at 
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being freed from care and filled with gladness. Then, as to the 
ingredient, that the negroes were allowed to dance in their mas- 
ter’s dwelling-house, and that some of the white people also 
joined in their dance. Taking the testimony for the State alto- 
gether, there is much question as to the truth of this last cireum- 
stance. But, supposing it to be so, we yet must say, though it 
be not according to the custom of this part of our country, that 
there is nothing in it forbidden by law—nothing that, of itself, 
can constitute a disorderly house. The presence of the family 
might be a safeguard against riotous conduct in the negroes, 
rather than authorize the inference that it contributed to create 
disorder; and it is very possible that the children of the family 
might in Christmas times, without the least impropriety, coun- 
tenance the festivities of the old servants of the family by wit- 
nessing and even mingling in them. As far as appears, it was 
but harmless merriment, which, indeed, is the character given 
to it by the concurring testimony of all those who lived nearest 
to the defendant, and knew best the nature and periods of these 
merrymakings. 
Perr Curiam. Judgment reversed, and a venire de novo. 


(543) 
NOAH TRICE et ar., Execurors, v. JAMES C. TURRENTINE. 


1. Where a judgment is against several and the sheriff had not taken 
bail from one, it was not necessary before the act of 1844, ch. 31, 
to issue a ca. sa. against all to subject the defendant as bail for 
that one. 


2. Under the act of 1844, ch. 31, it is not necessary to issue a ca. st. 
at all in order to subject the bail. That act applies to the remedy 
only, and not to the contract of the bail. 


3. Where there has been a defective or immaterial pleading, so that 
the finding of the jury does not determine the right, the court 
ought to award a repleader, unless it appears upon the whole 
record that no manner of pleading the matter could have availed. 


Appeat from the Superior Court of Law of Oraner, at Fall 
Term, 1848, Battle, J., presiding. 

This is a scire facras against the sheriff as bail for one King, 
by reason that he did not return a bail bond. The writ was 
issued on 30 January, 1846, and recites a judgment entered on 
the fourth Monday of May, 1841, against King and two other 
persons, named Norfleet and Durham. The defendant pleaded 
nul trel record, no ca. sa. against the principal, and that this 
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suit was not commenced within four vears from the said day of 
rendering the judgment agains King and others. The plaintiff 
took issue on the two first pleas. ‘To the third he replied a 
former suit against the defendant as bail for King within four 
years after, etc., to wit, on, ete., and that he was therein non- 

suited on the second Monday of September, 1845, and that 
(544) this scire facias was sued out within less than one year 

thereafter, to wit, on, ete. The defendant ae that 
this scere facias was sued out within the year, etc., and the plain- 
tiff joined issue thereon. 

Upon the trial the court adjudged that there was such a 
record. The plaintiff gave in evidence a record of a former suit 
against the defendant as bail of King, whereby it appeared that 
the commencement of that suit and the nonsuit therein were of 
the dates stated in the replication; and the jury found thereon 
that this action was commenced within one vear after the said 
nonsuit. 

Upon the other issue the plaintiff gave evidence that, in Jan- 
uary, 1842, he took out a ca. sa. against King, Norfleet and Dur- 
ham, and delivered it to the defendant. who returned thereon 
non est irentus as to King, and that he did not take the 
bodies cf Norfleet and Durham, because he was directed by the 
plaintiff’s attorney not to do so. And evidence was given by the 
defendant that he was so directed by the attorney of the plain- 
tiff. 

Thereupon the presiding judge, in conformity with the de- 
cision of the Supreme Court in the former case, as he under- 
stood it, instructed the jury that the plaintiff had lost his right 
of action against rae defendant, as the bail of King, by failing 
to proceed on a ca. s¢. against all the defendants in the original 
action. And he furt i gave his opinion to the jury that the act 
of 1844, ch. 31, did not help the plaintiff or enable him to main- 
tain this suit without having issued a ca. sa. The jury thereon 
found that there was no ca. sa., and there was judgment for the 
defendant, and the plaintiff appealed. 


Norwood, McRae, A. W. Venable and Iredell for plaintiff. 
HT. Waddell, Bryan and W. H. Haywood for defendant. 


(545) Rverrix, C.J. There was a mistake in es that 

in the former case of Trice +. Turrentine, 27 N. C., 236, 
this Court held that the plaintiff was barred any action 
agaist the defendant because he had not proceeded properly on 
a ca. sa. before that suit was commenced. AIl the Court could 
then decide was that the plaintiff, for that reason, could not 
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maintain that suit. But it was never supposed that the plaintiff 
might not by a proper ca. sa. entitle himself thereafter to a 
seire facias against the defendant. on which he could have judg- 
ment. That case, however, after having been sent back with an 
order for a venine de novo, terminated in a nonsuit; and then 
the present suit was commenced without any further ca. sa. 
The question is, can it be maintained? The plaintiif insists, 
upon two grounds, that it ean. The one is, that, notwithstand- 
ing the cpinion formerly given to the contrary, the ca. sa. which 
was issued was sufficient, as the law then stood; and the second 
is, that no ca. sa. 1s necessary as the law stood when this suit was 
brought and now stands. The Court has bestowed much consid- 
eration on both points, and has come to a conclusion favorable 
to the plaintiff on each of them. 

On the first, the Court, in case of Jackson v. Hampson, post, 
579, has said all that is necessary. For the reasons there given, 
the Court holds that the ca. sa. and the return were sufficient to 
charge the defendant as bail for King; and therefore the plain- 
tiff would be entitled to a venire de novo for error in the instruc- 
tion as to that issue. 

The second point arises under the act of 1844, to which his 
Honor referred. It enacts in the first section, “that hereafter 
no capias ad satisfacienduwm shall issue upon any judgment, un- 
less upon affidavit that the defendant has property sufficient to 
pay the debt which cannot be reached by a fiert facias,” ete. 
The second section is, “that no court shall permit an issue of 
fraud to be made up and tried under the act for the relief 
of insolvent debtors unless the creditor shall make an (546) 
affidavit, in writing, of his belief of the alleged fraud or 
concealinent, and specify the particulars thereof.” And the 
third enacts, “that whenever a plaintiff shall be desirous of sub- 
jecting the bail of a defendant in any judgment to the payment 
thereof, he shall be at Liberty to proceed in the first instance by 
scire facias against the bail, without having previously issued a 
capias ad satisfaciendum against the defendant, but that the 
suit shall not stand for trial at the appearance term.” 

The first question is whether the statute operated immedi- 
ately on contracts and judgments then existing or only on such 
as should be made or rendered afterwards. There is a natural 
presumption that statutes are meant to operate prospectively ; 
and, as far as they affect rights to things or of person they can, 
by one fundamental law, have no other operation. But remedial 
acts, such as promote repose, enforce existing obligations by 
curing defects in existing remedies or adding a new one, are en- 
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titled to a benign interpretation, so as to give to every one the 
benefit of them at once. At all events, there is no ground for 
denying to their terms their full force by excluding from their 
operation any case or person covered by the language. The 
terms of this act leave no doubt of the intention that it should 
have full effect in all cases from its passing. The first section, 
by the words “hereafter” and “any Judgments,” includes all 
judgments, rendered or to be rendered, and denies thereafter a 
ca. sa. thereon, except upon the conditions prescribed. It was 
the purpose of the act that a creditor should not have the process 
of a ca. sa., as a part of his remedy, unless he could show by 
affidavit that it was probable that process would produce satis- 
faction. That writ was to be used as a remedy for raising the 
mouey, and not solely as a punishment on the debtor. This is 
the legitimate and moral purpose of the writ, in view of 
(547) the Legislature, and hence 1t was then enacted that “here- 
after” it should not be used for any other. The second 
section speaks as plainly, that no court shall permit an issue cf 
fraud to be made up, so as to keep the debtor in jail or on bonds, 
unless the creditor could state a probable cause to change it by 
setting forth some particular fraud and hy swearing to his be- 
lief of it. Both of those sections might reasonably go into effect 
at once; and, since that is so, and their words authorize it, the 
Court must put that constructicn on them. It is believed, in- 
deed, that no one has doubted the correctness of the construc- 
tion, for, up to the present time, no attempt has been made to 
take out a ca. sa. upon any judgment, though then existing, 
without an affidavit. The third section was, obviously, produced 
by the first. The act of 1777 required a ca. sa. before proceed- 
ing against bail; and, after enacting that a plaintiff should not 
have a ca. sa. but upon affidavit, it occurred to the writer of the 
act of 1844 that the remedy against bail might be injuriously 
impaired thereby. Therefore, the provision was inserted that, 
without any affidavit and without any ca. sa., the creditor should 
have his action against the bail at once. Hence the construction 
seems necessary that the creditor was to be at hberty to go thus 
against the bail in whatever case the ca. sa. was denied to him 
by the previous section; and as that has been shown to be imme- 
diately, and in all cases, except upon affidavit, it fellows that all 
bail may be thus sued immediately. And with that agree the 
words of the third section: for they are, ‘““whenever’—at what- 
soever time, now or hereafter—“a plaintiff,” that 1s, any plain- 
tiff, “shall be desirous,” ete., he mav have his scire facias at 
once. 
It is said, however, that if the act be thus construed, it vio- 
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lates a vested right of the bail to have a previous ca. sa., and, 
therefore, that the Legislature had not the constitutional power 
to pass 1t. The Court concurs in the position that the 

Legislature cannot enter partes divest a right. But this (548) 
act, as the Court thinks, has no such purpose or effect. 

It operates on the remedy against the defendants and their bail, 
and that only, and without in the least impairing the obligation 
of the contract between the bail and the creditor, or adding to 
its terms, or touching a vested right. It has been so often said 
that there can be no vested right in a remedy, and that the Legis- 
Jature hath authority to abrogate or modify remedies, or create 
new ones, that no authority need be cited therefor. It is estab- 
lished everywhere in this country. The only question in such 
cases 1s whether the act operates upon the remedy or, under that 
guise, annuls contracts or destroys rights. If a statute take 
away all remedy for an acknowledged right or on contracts of a 
certain description, which were lawful when made, the Court, 
however reluctantly, would be obliged to say that the legislative 
power had been transcended; for, without some remedy, con- 
tracts would, in truth, have no legal obligation, and rights no 
value. But what particular remedy shall lie in each case; 
whether it shall be more or less direct or expeditious; within 
what period it shall be prosecuted, and with or without what 
reasonable guards against abuses of different modes of proceed- 
ing, and many other matters of the like kind, are all proper sub- 
jects of legislative discretion ; and, of course, the will of the law- 
makers 1s binding on the eitizens. An action of assumpsit, for 
example, may be. given on an existing contract, on which debt 
only laid before, or vice versa: as where assum psit was given to 
the assignee of a bond against the obligor, or debt to the assignee 
against the maker of a note. So, reasonable statutes of limita- 
tion have been held to apply to actions on contracts entered into 
before the law passed. So, a statute may prohibit certain pleas, 
unless verified by the party’ s oath. The Legislature might, no 
doubt, on the other hand, give the remedy by an attachment on 
an existing contract without an affidavit to the debt or 

the absconding or foreign residence of the debtor; or (549) 
might require an affidavit of debt or of a purpose to 

abscond as a prerequisite to holding a defendant in an ordinary 
action to bail. The policy of such enactments might, in many 
cases, be doubtful. But the power to make them, as long as they 
are limited to the method of proceeding, cannot be denied, nor, 
indeed, the usefulness of the exercise of the power in many cases. 
The act under consideration seems to be one of that kind purely. 
The whole scope of it 1s to regulate the remedy against the 
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bodies of the defendants in judgments, and that against their 
bail. There is nothing else within the purview. It does not in 
the least touch the contract of the bail, or give the creditor a 
right against the bail which he had not before. What is the 
contract of bail in our law? It is an obligation entered into by 
the bail with the principal in double the sum for which the 
defendant in a writ is held in arrest, payable to the sheriff 
by his name of office and assignable by him to the plaintiff, and 
dischargeable upon the prisoner’s eae and rendering 
himself at the day and place required in the writ, and his sure- 
ties discharging themselves therefrom as special bail of such 
prisoner. Rev. “St., ch. 10, secs. 1-2, and ch. 109, sec. 19. That 
is the whole contract, as set forth in the statutes. It is a condi- 
tional contract and not an absolute engagement by the bail to 
pay the debt; and, clearly, the Legislature cannot convert it into 
an absolute obhgation by other means than the nonperformance 
of the conditions ; init. Those conditions are such as render the 
contract of the bail, in substance, that of bail to the sheriff and 
bail to the action in England. They are, that the bond shall be 
forfeited unless the defendant shall appear to the action or un- 
less the sureties shall discharge themselves as special bail. The 
provision for the discharge of the bail obviously refers to the 
terms of the engagement at corumon law of special bail or bail 
above, as they are indifferently called. Those are, that 

(550) that if the defendant be condemned in the action he shall 
pay the condemnation money or render himself a pris- 

oner for the same, or, if he fail to do so, the bail undertake to do 
it for him. 3 BIk. Com.. 291, appen. III, see. 5; Archb. Pr., 
102; 1 Sellon’s Pr., 150. That is the whole contract in England, 
and the only difference between the contract of the bail there 
and here is in the form merely; it being there by recognizance 
or bail price, as it is called, and here by bond given to the sheriff, 
as being the more convenient mode, instead of requiring the 
party to carry his bail to any and every court in the State. 
Now, there is, certainly, nothing i in the act of 1844 which inter- 
feres with that contre ret, either in its terms or its spirit. By the 
act of 1777, which prescribed that form of a bail’s engagement, 
it was further provided, in favor of the defendants and their 
bail, that the latter might, under that contract, discharge them- 
selves, not merely by rendering the principal at the day of con- 
demnation, but at anv time before judgment against the bail— 
thus extending the time for the performance of the condition. 
It is agreed that a bond entered into in that state of the law can- 
not be affected by a subsequent statute which would deprive the 
bail of the right thus to render the principal, for that is a part 

396 


N. 0.) DECEMBER TERM, 1849. 


ii a i pe ee ee ae ee. 


Trick v7. TURRENTINE, 


a te rr i er = pone ee ee 


of the contract, as 1t enters into the condition. But in respect 
of the remedy which the creditor is to have against the bail for 
failing to pay the condemnation or to render the prineipal at 
all, the matter is different; and it is under the control of the 
Legislature. It might, for example, be enacted that the debt 
or covenant might be brought on the bond, instead of a scire 
facias. So, instead of issuing a ca. sa., it might be provided 
that the creditor should make a personal demand on the bail to 
render the primcipal; or, instead ef one ca. sa., there should be 
two; or, as here, that none should be necessary. That a provi- 
sion for a ca. sa. is not a part of the contract, but a mere regula- 
tion of the remedy, is clear, from the fact that a ca. sa. 

need not be set forth in the scere facias or declaration, but (551) 
it is matter of defense to the action merely. Arrenton v. 
Jordan, 11 N. C., 98; Gray v. Hoover, 15 N. C., 475. It was 
argued, indeed, that the contract was entered into in reference 
to the law then regulating the remedy, and therefore it ought to 
be regarded as incorporating those provisions of the law. But 
that is arguing in a eirele, and amounts to a denial, in another 
form, of the legislative power to modify remedies in any case. 
Persons may, indeed, be supposed to enter into contracts in ref- 
erence to the existing remedy on them; but that is not of the 
essence of the contract, and can only be supposed to have such 
reference to the remedy as being likely to continue, indeed, but, 
still, as being subject to the constitutional power of the Levisla- 
ture to change it. Upon the whole, therefore, the Court holds 
that the act of 1844 gives the plaintiff this suit without a pre- 
vious ca. sa., and, consequently, as far as that matter goes, that 
the plaintiff would be entitled to judgment non obstante veri- 
dicto that there was no ca. sa. 

But the state of the pleadings upon the statute of limitations 
is such that the plaintiff cannot have judgment on them and the 
verdict rendered thereon. The proviso in the act of 1715 gives, 
after an arrest of judgment or a nonsuit in either of the actions 
therein mentioned, one year to commence a new suit. But it is 
confined to those actions, and has nothing to do with the limita- 
tion to actions against bail. That is created by a subsequent 
statute, which has different provisions on this subject; 1831, ch. 
18. It makes four years after the judgment rendered against 
the principal a bar to the suit against the bail, with several pro- 
visos, however; of which one is, that if the plaintiff shall sue 
his sei. fa. and be therein nonsuited, the time which elapsed be- 
tween the day of issuing that scz. fa. and the nonsuit shall not 
be reckoned as a part of the four years. It is plain, 
then, that the matter replied here, and on which the (552) 
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defendant took issue, namely, that this suit was brought 
within a year after a nonsuit in a former suit, and the verdict 
thereon does not in the least inform the Court whether this suit 
was or was not brought within four years after the judgment 
against the principal, or, if it was, whether there were still four 
years after deducting the time the former suit pended. The 
matter of the issue is, in truth, totally immaterial, and the bar 
alleged by the defendant has not been effectually passed on. 
The plaintiff cannot, therefore, have judgment; but there must 
be a repleader, by setting aside the defendant’s rejoinder and 
the plaintifi’s replication to the plea of the statute of lmita- 
tlons—thus going back to the first fault, which is the rule in 
such cases. The manner of doing so appears in Jefferson v. Mor- 
ton, 2 Saund., 19. The counsel for the defendant insisted, 1n- 
deed, that there ought not to be a repleader, because without it 
the plaintiff cannot have judgment, and because it is not grant- 
able in favor of the party who made the first fault in the plead- 
ings. The position as stated is true in part only, and 1s misap- 
phed in the argument. The rule really is that if the verdict on 
the immaterial issue be given against him who made the first 
fault, no repleader shall be granted; but otherwise, if it pass for 
him. It is so laid down in Kemp v. Crews, 1 L. Ray., 167, and 
by Afr. Justice Buller in Webster v. Bannister, 1 Doung., 393, 
and was acted on in Tryon v. Carter, 2 Str., 994, and in divers 
other cases. The reason of the distinction is to prevent parties 
from falsely alleging immaterial matter, and thereby increasing 
the delays and expenses of litigation. If, after the party has 
had the immaterial issue formed against him, enough does not 
appear in the record to authorize judgment for him, he cannot 
have it, nor can he be entitled to make the other party conde- 

scend to a better issue. But if it be found for him, it is 
(553) thereby shown that his fault was not in an attempt to 

palm a falsehood on the court, but consisted in a mistake 
ot the law merely; and, then, as in the case of a plea in abate- 
ment overruled on demurrer, it is allowed to the party to make 
up an issue on the point in controversy which will bring the suit 
to a determination on the merits. In such a case the court 
awards a repleader for its own sake, that it may be seen for 
which side the judgment ought to be given. 2 Tidd Pr., 922; 
Troubat’s Edit. 2 Wms. Saund., 319 b. For the rule is as laid 
down by Lord Mansfield in Rex v. Phillips, 1 Bur., 292, that 
when the finding does not determine the right, the court ought 
to award a repleader, unless it appear upon the whole record 
that no manner of pleading the matter could have availed. 
Here the verdict is for the plaintiff, and therefore he ought 
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prima facre to have judgment. It is the defendant who says 
there can be no judgment, because the issue was immaterial and 
the merits are not determined. Now, the consequence of that 1s 
not that the defendant ought to have judgment, but that such an 
issue shall be taken as will bring the cause to a decision on the 
merits in fact and law. That can only be done by a repleader 
in the manner above mentioned, and it was error in the Supe- 
rior Court not to have awarded it. Staple «. Hayden, 2 Salk., 
579. The judgment must therefore be reversed and the cause 
remanded with directions to award a repleader, and then a 
venwtre de novo. 
Perr Curiam. Judgment accordingly. 


(554) 
HOWELL WISWALL vy. HIRON BRINSON. 


Where A made a contract with B that the latter should, for a stipu- 
lated sum, remove a house belonging to the former from one side 
of a street to the other side, and B performed his work so negli- 
gently as to cause an injury to C: Held, by Pearson and Nash, J. 
(Chief Justice Ruffin dissenting), that A was liable to C for 
the damage he had sustained. 


Apprat from the Superior Court of Law of Bravurorrt, at 
Spring Term, 1847, Pearson, J., presiding. 

This was an action of trespass on the case. 

The defendant, wishing to have a house moved from the lot 
on which it stood in the town of New Bern, to a lot of his own 
across the street, about two hundred yards distant, agreed to 
give one Gaskill $81 to move it, Gaskill to be at the expense of 
providing hands, ete. After the house was rolled into the 
street, Gaskill dug a hole in the ground, about the middle of the 
street, eighteen inches deep, to fix an anchor for the purpose of 
turning the house, and neglected to fill it up. The night after, 
as the plaintiff was driving his stage, one of the horses stepped 
into the hole and wag injured. The’ defendant had nothing to 
do with the operation of moving the house, and did not at all 
interfere. He resided in town and was present several times, 
_ but was a mere “looker-on.” It was admitted that Gaskill was 
guilty of negligence, and the only question was whether the 
action could be maintained against the defendant. 

Under the instructions of the court the jury found a verdict 
for the plaintiff, and from the judgment thereon the defendant 


appealed. 
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(555) Stanly for plaintiff. 
Donnell for defendant. 


Pearson, J. The question is one of serious difficulty, and 
has been held under advisement. The cases upon the subject 
are numerous. Many of them turn upon very nice distinctions, 
and in some the judges were not able to agree. After the most 
anxious consideration, | have come to the conclusion that the 
action can be maintained, both upon authority and principle. 

“One should use his own so as not to injure another,” “that 
which you do by another, vou do yourself,” are two maxims 
from which results the general rule, when one procures work to 
be done, if a third person is injured by the negligence or want 
of skill of the persons employed, the person for whose benefit 
and at whose instance the work is done must make compensa- 
tion. The party injured may sue the person whose negligence 
or want of skill was the immediate cause of the injury. So 
may the employer, if he is compelled to pay the damage. But 
if that person is innocent, the loss must fall either upon the 
party injured or upon the party who set the work in motion 
and for whose benefit it was done. Can there be a doubt upon 
which of the two it ought to fall? The rule is founded upon 
justice, and exceptions to it should be allowed with caution, and 
only to the extent called for by public convenience. 

The rule is not confined to domestic servants, but has a more 
extended operation. All such as act for—do the work of—serve, 
another, are in contemplation of law his servants, and fall under 
the rule. The captain and crew of a vessel or steamboat, engi- 
neer and hands of a railroad or of a factory, drivers of stages, 
cashier and officers of banks, the deputies and other officers of a 
sheriff, are familiar instances. It makes no difference whether 

these servants are paid by the job, or by the vear, or the 
(556) day. A third person has no concern with the terms of 
their private agreement. The loss to him is the same, 
let the agreement be either way. Nor does it make any differ- 
ence whether the person for whom the work is done be present 
or absent: if he expects to be absent, the more care should be 
used in making the selection. Nor is any distinction taken 
when the work is of such a nature that the owner cannot be 
expected to do it himself, and must necessarily emplov others 
to do it. In all these cases the person for whom the work is 
done is liable if a third person be injured. There is, however, 
an exception to the generality of the rule, made necessary by 
public convenience and general usage and when the reason of 
the rule does not so fully apply. The question is whether this 
case 1s within the exception. 
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When one enters a railroad car, the engineer and hands serve 
him—do work for him—carry him and his goods. But he is 
not liable for their negligence or want of skill. So far from 
it, the company is lable to him. This is an exception to the 
rule, for two reasons: he did not make the selection, and although 
in a large sense they are his servants, yet they are the servants 
of the company. It carries on a distinct, independent business, 
and is hable for their negligence or want of skill. The reason 
of the rule fails, and public convenience demands that the party 
injured should be content with his remedy against the company 
or the individual whose fault caused the injury. If passengers 
were liable no one would travel upon railroads. This is the 
principle upon which the exception is based. It extends to an 
infinite variety of cases. The one given is “ex grege’’—it in- 
cludes all who carry on independent trades or callings recog- 
nized as such by law or by common usage. If one sends his 
horse to a smith’s shop, and by negligence he is permitted to 
injure a third person, the owner of the shop is liable, but the 
owner of the horse is not. So, if one sends to a person 
whose calling is to keep horses, carriages and drivers to (557) 
hire, and a third person is injured by the negligence of 
the driver, viciousness of the horse, or insufficiency of the car- 
riage, he must look to the person who, in his calling, furnished 
the driver, horse, or carriage. The person who hired them did 
not have the selection; and public convenience requires that he 
shall not be vexed for the fault of another, although the work 
was done for his benefit, as there is another to whom the party 
injured may have recourse. So, if a vessel takes in a pilot, not 
being compelled to do so, the owner is lable; but if a vessel is 
compelled to take in a pilot, the owner is not Hable to a third 
person for his fault, because there is no power of selection, and 
the party injured has a sufficient remedy against the pilot. 
This exception, however, was not yielded without much opposi- 
tion. In England it was not quite settled until the statute 
George IV., excepting ship-owners from liability in such cases; 
and in this ‘State, in the ease of Harry v. Pike, 4 N. C., 519, it 
was held that the owner of a ship is liable upon the bz/l of lad- 
ang to the shipper whose goods are damaged by the unskillful- 
ness of the pilot. But it is left open whether a ship-owner be 
liable to third persons. This shows the caution and reluctance 
of the courts in admitting exceptions to a rule so obviously 
founded upon justice. Such is the rule, and such the exeeption 
as now settled; but the exception was not permitted to be as 
large as IT have laid it down, until after many and severe strug- 
gles. One of the most memorable occurred in the case of Laugher 
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v. Pointer, 5 B. and C., 547. The judges of the King’s Bench 
were equally divided. The case was then argued before the 
twelve judges. They could not agree, and the judgment was 
then delivered by the four judges of the King’s Bench, Little- 
dale and Abbott, C. J., being with the defendant, Holroyd and 
Batley with the plaintiff. The argument, as may well be sup- 

posed, was exhausted on both sides, and it was left as an 
(558) unsettled question. The case was: The defendant, hav- 

ing a carriage in London, sent to a job man, w ho kept 
horses, carriages and drivers to hire, in the usual way, fora pair 
of horses, The job man sent the horses and a driver. The 
plaintiff was injured by the negligence of the driver, and the ques- 
tion was whether the defendant was liable. JLittledale held that 
he was not, and argued that the case fell under the exception 
to the general rule, because the defendant did not select the 
driver and because the plaintiff had his remedy against the job 
man, “who carried on a separate, independent calling, recog- 
nized by common usage.” Holroyd and Barley held that the 
case fell under the general rule, that the defendant had made 
the selection, for he allowed the job man, as his agent, to select 
the driver, which was the same as if he had made the selection 
himself, and if the plaintiff had a remedy against the job man 
it was no reason why he should not also have a remedy against 
the defendant, for whom the work was done, and let him look 
to the job man. They assume that if the job man had been the 
driver, instead of the person sent by him, the case would have 
been clear for the plaintiff; for, then, there would have been 
no other person to sue save the person whose fault caused the 
injury, and the defendant, for whose benefit the work was done, 
and insist that his sending a driver, instead of coming himself, 
made no difference. Abbott concludes the argument, contend- 
ing that the case was the same as if the job man had also fur- 
nished the carriage, which would be the ordinary case of one 
riding in a stage or hack. He insists that the job man exercised 
a separate calling and was lable for the negligence of his serv- 
ant, the driver; that he was as able to pay the damage and as 
easily found out as the hirer, and there was no reason why the 
hirer should also be Hable. Public convenience was against it. 

He does not answer the supposed case, had the job man 
(559) been the driver; and it 1s worthy of remark that in all 

the cases where an exception is made, the agent was the 
servant of the person with whom the contract was mede, and 
not that person himself; and there is no intimation how the 
judges thought this circumstance would alter the ease. I do 
not lav stress upon it, as it does not seem to me to make much 
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difference whether the person who carries on a distinct trade 
does the work himself or has it done by his servants. But in 
the next case which will be referred to, which is the strongest 
on the side of the exception, and has been said “to carry it to 
a great extent,” the decision 1s put upon the fact that the work 
was done, not by the person with whom the contract was made, 
but by his servant. 

Laugher v. Pointer was followed by the case of Quarman v. 
Burnett, in the Court of Exchequer, 6 M. and W., 499. The 
facts were almost precisely the same; and Parke, P., says the 
Court is compelled to decide the question left unsettled in that 
ease. The decision is for the defendant, concurring with the 
opinion of Lxitledale and Abbott. He says: “No other person 
than the master can be liable, on the simple ground that the 
servant is the servant of another and his act the act of another; 
consequently, a third person, entering into a contract with the 
master, which does not raise the relation of master and servant 
at all, is not thereby rendered liable”; and concludes that when 
the job man sends the driver, the employer is not liable, for the 
driver is the servant of the job man, not of the employer, and 
that the general rule is too broad, and the case falls within the 
exception. This case established the exception to this extent: 
When the work is done by the servant of another, who exercises 
a distinct and independent calling, the latter is liable for the 
fault of has servant, and not the person for whom the work is 
done, because a contract with the master does not establish the 
relation of master and servant between the employer and 
the servant of the contractor. For instance, a contract (560) 
with the job ian does not make his servant the servant of 
the employer. A contract with a railroad company does not make 
the engineer and hands the servants of the traveler. They are 
selected and paid by the company, and its liability for their acts 
is a sufficient security to third persons, without subjecting them 
to the passengers, which would be a great public inconvenience. 

The next is the case of Repson v. Cebitt, 9 M. and W., 710. 
The owner of a house employed a builder to do certain repairs. 
He made a subcontract with a gas-fitter. The gas-fitter, or his 
servant, in the erection of the gas-fittings. caused mischief by 
neglect. It was held that the owner of the house was liable, 
upon the authority of Burk v. Stinman (which is cited below), 
but that the builder was not liable, because the gas-fitter was 
carrying on an independent trade and was not the servant of 
the builder, but was doing the work of the owner of the house. 

The next was the case of Milligan v. Wedge, 12 A. and E., 
737. A butcher, having bought a steer, employed a lcensed 
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drover in London to drive the animal to his slaughter-pen. The 
drover sent his servant to do the work. Injury was done to the 
plaintiff by the negligence of the servant. Held, that the 
butcher was not Hable, for the servant was the servant of the 
drover, who carried on a separate calling reeognized by law. 
The plaintiff’s remedy was against the drover. 

Then came Ue ease of Martin ». Tenpuly,4 A.and E., N.S., 
45 KE. C. L., 298, decided in 1843. The defendant owned two 
barges, which He wished to remove from one place to another on 
the river Thames. Fis aes employed two freemen of ihe 
company of “Watermen,” ete., and paid them by the job. In 
moving the barges injury was done to the plaintiff’s boat by 
their negligence. The defendant’s counsel admitted the general 

rule, but urged that he came within the exception estab- 
(561) hshed by Quarman v. Burnett and Milligan v. Wedge; 

for the freemen of the company of eWaterinen,?? etc., 
have a distinct calling recognized by law, and the defendant 
was obliged to employ a member of that company by statute, 
George IV., so his choice of selection was limited. And without 
reference to the statute, it was argued that it was not a case of 
master and servant, but of an in dependent contract to do work 
within the principle of those two cases. Judgment was given 
for the plaintiff, all of the judges holding that the general rule 
applied. Denman distinguished it from the case of Milligan v. 
Wedge, because the drover was pursuing a separate business, 
and his servant caused the injurv. “In the present case it was 
otherwise,” savs his lordship. He does not pursue the argument, 
but leaves it to be inferred that his meaning was, the two free- 
men were the servants of the defendant; for, if not, whose serv- 
ants were they? Patterson says: “The freemen were the serv- 
ants of the defendant. In Quarman v. Burnett it was held that 
where a man hires another man’s servant, he does not become 
the servant of the person so hiring. That case certainly carried 
the exception a great way. But, then, the servant was ordinarily 
in the employment of one who hired horses along with the 
driver, which distinguishes it from this case.” Colerzdge put 
the case under the generel rule, thinking peat it did not come 
under the exception. Tf a man be employed. by the job to move 
a barge from one place to another. and injury is done by his 
negligence, the owner of the barge is liable. I confess [ cannot 
distinguish that case from the present, where a man was em- 
ployed by a job to move a house from one place to another. It 
cannot be said that Gaskill was the servant of another, who was 
liable, which is the principle in the case of Quarman v. Burnett. 
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Nor can it be said that he was exercising a separate and inde- 
pendent calling, recognized by law or common usage—the prin- 
ciple cf Mulligan v. Wedge. The case does not state 

that there is such a separate calling as that of a house (562) 
mover, and if so, that Gaskill was of that trade. 

Upon authority, therefore, I think the case is against the de- 
fendant, and it is also upon principle. Why take this case out 
of the general rule? Te selected his man; the work was done 
for his benefit, and he can be indemnified by the person he em- 
ployed, unless ‘he be insolv ent; and if so, it was his folly to em- 
ploy an insolvent man, and the loss should not be shifted off 
upon an innocent third person. There is no principle of public 
convenience which calls for the exception. If, instead of em- 
ploying Gaskill by the job, the defendant had given him $10 to 
superintend; and had given him fifty hands to work under him, 
it must be admitted the defendant would then have been liable. 
Does it make any difference to the plaintiff how the defendant 
chose to make his bargain? Is the jury to him less? Then, 
how can his right be affected by it ? 

There is another class of cases to which it is proper to refer, 
not because I consider them directly in point, but because they 
show clearly within what narrow limits the exception is con- 
fined. In Burk v. Stinman, 1 B. and Pul., 404, the defendant, 
having purchased a house on the roadside, contracted with a 
surveyor to put it in repair for a stated sum. The surveyor 
contracted with a carpenter to do the whole work. He made a 
contract with a bricklayer to do the brickwork. And the brick- 
layer contracted with a lime-burner to furnish a quantity of 
lime, which was delivered by the servant of the latter, by laying 
it on the road near the house. The plaintiff ran on the lime 
and upset, and was much injured. Held, that the defendant 
was liable for the injury. The Court lays down the general rule 
and the exception, but this is nade an exception to the exception, 
because the property of the defendant was fixed and per- 
manent; and he was, therefore, liable for the acts of the (563) 
servants of all such as he employed to do work upon, 
near or in respect to the property. although the person con- 
tracted with carried on a distinct calling. In Laugher v. Poin- 
ter, Littledale makes distinction between the owner of fixed and 
of movable property. This case has been followed by many 
others, both im England and the United States, and the excep- 
tion to the exception against the owner of fixed property is fully 
established. 

Tn this case the defendant was owner of the lot to which the 
house was to be removed. The work was certainly to be done 


405 


IN THE SUPREME COURT. [32 


WISWALL «@. BRINSON. 


‘in respect to that property,” by putting a house on it, and the 
hole in the street was near the lot (one hundred and fifty yards). 
It is not stated in Burk v. Stinman how near the lime was laid 
to the defendant’s premises. I infer that it was within a few 
yards, and am inclined to think that the principle of that case 
is confined to acts done on the land, or so near to it that the 
owner, if present, as he ought to be, must necessarily be aware 
of them. One hundred and fifty yards seems to be too far, un- 
less the nature of the work makes a difference. Moving a house 
is a more serious job and calls for more caution than hauling a 
load of hme or timber. I prefer to put the case, not as coming 
within the exception to the exception, but as coming under the 
general rule—not being brought within the exception by any de- 
cided case in the demand of public convenience. 


Nasu, J., concurred. 


Rurriy, C. J., dissentiente. I find it established as a rule of 
law that the possessor of real property is lable for any injury 
received by reason of a nuisance on or at his premises, whether 
the nuisance be caused by himself, or his servants, or by persons 

contracting to do work for him on the premises. The 
(564) propriety of the rule is easily understood, in respect of 

the owner and his own servants, in the ordinary sense of 
the term. In respect to contractors to make improvements it is 
not so obvious. I must say, with Chief Justice Eyre, that I 
should have had great difficulty in discovering the principle 
which creates a liability of the owner of property for the negli- 
gence of persons who contract with him to do work on it by the 
job and not under his particular direction. But the principle is 
settled, and in the case of Burk v. Stinman, 1. Bos. and Pul., 
405, 1t was put on the ground that the owner of real property is 
bound not to suffer even contractors to do anything on his prem- 
ises, for his benefit, which may work a prejudice to other per- 
sons. Hence it was held that, as laying materials in the street, 
which were to be used in building a house on the adjacent land 
of the defendant, would be a nuisance if done by the defendant 
or by his family, which would render the owner responsible for 
any injury occasioned by it, so it would, also, if done by one who 
contracted for a certain sum to build the house out and out. 
Mr, Justice Rooke said that one who has work going on upon 
his own premises must be civilly liable for the acts of those 
whom he employs there; and it will be intended that he has a 
control over the persons who work on his premises, and, if he 
deprive himself cf it, he cannot be permitied to screen himself 
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thereby from an action. It will be at once perceived that the 
hhability, thus stated, does not arise from considering the con- 
tractor as the servant of the owner; for if that had been the 
ground, it would have depended on the common maxim of 
respondeat superior. But the Chief Justice said expressly that 
the relation of master and servant, as commonly exemplified, 
was not sufficient; and then he adds that a general proposition 
that a person shall be answerable for any injury which arises in 
carrying into execution that which he has employed an- 

other to do, seems to be too large and loose. Mr. Justice (565) 
Heath, likewi ise, particularly repudiat es the idea that the 

liability of the landholder grew out of a relation of master and 
servant between himself and his builder. Henee, the whole 
Court places his responsibility on the single ground that every 
owner of real estate is bound to prevent nuisances on his prem- 
ises which are created in the course of doing work there for him 
by anybody or on any terms; for he has no more right to allow 
others to erect nuisances on his premises than to do so himself. 
That is the doctrine of that case, which is the leading one on 
this subject. But it has been distinctly stated, and adopted by 
almost every eminent modern judge in England. In Laugher 
v. Pornter, 5 Barn. and Cres., 547, Mr. Justice Littledale treats 
the lability of one for the acts of another, whom he hires to do 
a job, as peculiar to such work as is done on real property. As 
to such property, he admits that one in possession must have 
the property so managed as not to injure others, whether it be 
managed by his own immediate servants or by contractors or 
their servants; and he assigns the same reason, that the wrong 
is in the nature of a nuisance, for which the occupier oughi to 
be hable when occasioned by the acts of persons whom he bri ings 
on the premises; he, too, excluding the idea that the contractor, 
as such, 1s the serv ant of the proprietor cf the house under re- 
pair or being built. And that learned judge contradistinguishes 
the doctrine as to the personalty from that stated m respect to 
the realty in a most striking manner. He says movable prop- 
erty 1s sent out into the world by the owner, to be conducted by 
other persons. The common intercourse of mankind does not 
make a man or his own servants always accompany his property 
of that kind, and he must in many cases confide the care of it to 
others who are not his servants, but whose employment it is to 
take care of if—as carriers, factors, and the like. Chief Justice 
Abbott said, also, that_the owner of a mine or a house 

was liable for what was done by persons immediately or (566) 
mediately employed by him in working on them, because 

the owner has the control and management of all that belongs 
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io the mine or house, and therefore it was his fault not io exert 
his authority so as to prevent a nuisance to the injury of an- 
other. Paron Parke quoted those positions, almost literally, m 
delivering the opinion of the Court of Exchequer in Quarman 
v. Burnett, 6 M. and W., 499; and again in Repson v. Cebrtt, 
9 M. and W., 710, he states the doctrine thus: “that 1f a man 
has anything dene on his own premises, he must take care to 
injure no man in the mode of conducting the work.” There are 
other cases to the same eifect, but more need not be quoted on 
this point. Those cited sufficiently show the proposition before 
stated, that the owner of real estate is liable for all the nuisances 
erected on it, not only by one who stands towards him in the 
relation of a servant, but also by one im the relation of’ a con- 
tractor to do a job on the land. 

But I deduce clearly from those cases, and venture to lay it 
down as a necessary part of this doctrine, that if one contract 
with another to build him a house on his land, whatever is done 
in collecting materials, or hewing stone, or framing timber, or 
making any other preparations for the building by the con- 
tractor, at a distance from the place where the house is to be 
erected and not at all on the premises of him for whom the work 
is to be done, the latter cannot be held lable for a nuisance 
caused by his builder at the distant point at which he carried 
on his preparations. Before the things are carried to their 
destined spot—that is, while they are not “on the premises”-— 
the proprietor of the land cannot be lable, within the principle 
of those decisions. It is only on his premises that the owner 
has “that control and management,” by reason of which the law 

deems it his fault to allow of an injury to any one there. 
(567) Take the case of Burk v. Stinman to exemplify the dis- 

tinction. A quantity of material was to be brought by 
persons employed under a man with whom the defendant bar- 
gained for the building, out and out, of a house bv the road- 
side, and 1 was laid in the road near the place, and a carriage 
was upset by it and the persons hurt; and the owner of the land 
was held liable upon the ground before stated, namely, that the 
damage arose from a nuisance created at his premises for his 
benefit. But suppose that, instead of the materials being car- 
ried to the premises and laid there, the carters, in bringing them 
towards the place, had, a mile off, negligently driven against a 
passenger, or willfully thrown down their loads in the road and 
a coach had run over the heap: 1t may, as it seems to me, be 
deemed certain that neither of the judges whose opinions have 
been quoted would have subjected the owner of the land on which 
the house was to be built. I cannot perceive the slightest pre- 
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tense on earth for his liability. One can be at one’s own house 
or place, so as to prevent or abate any nuisance there; and 
therefore the law may enjoin it on one to do so, upon the maxim, 
sic utere tuo, ut alienum non ledas. But by no possibility can 
one be at all those places where all the persons whom one may 
be under the necessity of employing about personal matters may 
happen from time to time to be, so as to correct their misdoings. 
Indeed, the employer would have no authority over them; and 
the law cannot intend that he must go away from his own prem- 
ises to look after people who contracted to bring him the mate- 
rials he wanted. Until they be placed on his premises, or at 
the place whence they are to be taken for application directly 
to the building, they are not the materials of the landowner nor 
to any purpose sub potestate ejus. Tf Burk v. Stinman had 
been that case, we may be at no loss to say that the judgment 
would have been for the defendant. Now, the present case 
seems to be just the one supposed. The defendant had 
a building two hundred vards off, and contracted with (568) 
another man for a round sum to remove it to the defend- 
ant’s lot—the contractor to be at all the expense, and to have 
the exclusive management of the job; and the contractor, having 
moved the house from the land on which it formerly stood 
(which did not belong to the defendant), and got the house 
into the street, committed a nuisance by digging a hole in the 
street, at a distance of neafly two hundred vards from the 
defendant’s ground. That is the case, and the question 1s 
whether the employer is hable for that nuisance. I may be 
mistaken, but I entertain a very decided opinion that he ought 
not to be. It is plain that it is not within the class of cases 
of which I have been speaking; for the wrong was not done on 
the defendant’s premises, nor near them, nor in respect of them, 
but was done at a considerable distance, and about a purely 
personal chattel. Therefore Burk v. Stinman, and all its deriv- 
atives, are inapplicable here; or, rather, upon their reasoning. 
they show negatively, but conclusively, that the defendant is 
not liable. But, furthermore, if the defendant was present 
when the hole was dug in the street—as it seems he probably 
was—it can make no difference; for he had no anthority over 
the contractor, nor power to give a single order. In other 
words, the contractor was acting independently for himself, 
under an agreement to do the work, and not as the servant of 
the defendant. 

That brings me to another ground, on which it is supposed 
a liability of the defendant may be raised, which is, that the 
relation between those parties is that of master and servant. 
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In the arguments at the bar the counsel confined their observa- 
tions entirely to the point I have been considering, and did not 
suggest the other, of master and servant. Therefore I did not 
turn my attention to 1t until recently. But I confess my re- 
searches and reflections lead me to a very clear opinion on it 

also, in favor of the defendant. { admit, of course, the 
(569) liability of a master for the injuries done by his servant 

in the course of his employment. But two persons must 
first be master and servant before there can be a responsibility 
on one for the acts or omission of the other. The question is, 
what makes them so—what constitutes that relation? I own, 
it is new to me that, in a legal sense, so as to create responsibil- 
ities of the one for the other, the procuring of work to be done 
for one by another creates that relation, so that 1f, by the negli- 
gence or want of skill of the latter in doing the work, a third 
person is injured, then the person at whose instance the work is 
done shall answer for the injury. My notion has been that the 
point depended upon the manner in which the workman was 
employed-—whether as the servant of the employer or under an 
independent contract, by which the parties remain tn equali jure. 
In other words, that the rule that a man shall be liable for his 
own servant, applies only to a servant; and, therefore, the first 
thing, always, 1s to show that the relation subsists. Now, what 
are the characteristics of that relation—how do we know when 
two men are master and servant® I admit that the mode of 
compensation, merely, does not determine the question con- 
clusively; for a servant may be paid by the year, month, day, 
or job; though the mode may help, with other things, to show 
how the parties themselves regard each other. But there is a 
certain method of distinguishing a servant, of anv kind, from 
persons sut juris—which is by knowing whether the person em- 
ployed is subject to the orders and control of the employer in 
the execution of the work he is to do, or not. If the employer 
has a right to have the work done as he pleases, can change 
the plans and periods of it from time to time, to suit his faney 
or his other business—in fine, if the hired man works under 
the other—then one is master and the other is servant; but, 

otherwise, not. Hence, officers of companies, hands on 
(570) cars or ships, deputies as well as menials and domestics, 

are properly and truly servants. They are under the 
direction of the superior, and therefore the superior answers for 
them. But those officers and hands, or any other carrier, 
whether a head or subordinate, are not the servants of one whom 
or whose goods they carry. Why? Because they do their work, 
not under the control of the passenger or freighter, but thev are 
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guided by some other superior or go their own way. So it is as 
between all other persons who employ and are employed. In 
the cases hitherto cited that view is taken of this point. In 
Burk v. Stinman, Heath, J., admitted distinctly that the persons 
who hauled the lime were not the defendant’s servants, although 
doing work for him on his premises; but he said the action did 
not depend on that relation, and the defendant was liable, 
though the others were not his servants. Why was he not their 
master? Obviously because they did not work under him. 
They were the servants of a contractor who had undertaken to 
build the house. He was, therefore, not the servant of the 
defendant, and, of course, his servants were not; but they were 
the servants of their own master. It will be remembered that 
in the passage already quoted, Chief Justice Hyre expressly dis- 
claimed the relation of master and servant, in its ordinary 
acceptation, subsisting between any of those parties; and that 
he most emphatically repudiated the notion that the defendant 
was to be brought in under the “large and loose proposition” 
that a man was to be answerable for every injury arising in 
carrying into execution that which he has employed another to 
do. The observation naturally suggests itself here, that it is 
quite surprising the Court, in all those cases, should have been 
put to such difficulty to find the ground on which the landowner 
was to be held liable for injuries sustained during the progress 
of the work on his premises from the acts of the contractor and 
job men, if they, the contractor and job men, were serv- 

ants by ‘force merely of their being job men and con- (571) 
tractor, as 1s urged against the present defendant. Would 

those learned judges have been apt to look over so good a ground, 
and so plain before them? But they did more. They did not 
merely overlook it, but they went farther, and condemned and 
rejected it. But there is another case still stronger. In 1842 
the case of Repson v. Cebitt, 9 M. and W., 710, was before the 
Court of Exchequer, in which the facts were that a builder was 
employed to make alterations in a house, including gas-fixings, 
and he made a contract with a gas-fitter to do that part of the 
work; and in the course of its execution the gas exploded, through 
the pas- -fitter’s negligence, and hurt the plaintiff, who sued the 
head contractor. But it was held the action would not he. 
Now, there is no doubt that the gas-fitter and the owner of the 
premises were, each, liable; the former, for his own default, 
and the latter, as owner of the premises where the injury was 
sustained, but not as master of the gas-fitter; for he was servant 
to no one, not even the builder who employed him. Why was 
he not servant to the builder, and the latter, accordingly, lable 
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for his negligence? The judges state the reason distinctly, and 
truly, as far as I am capable of understanding it. Lord Abin- 
ger says Cebitt was not lable, because Bland, the gas-fitter, 
“did not stand in the relation of servant to him, but was merely 
a subcontractor,” which plainly means that the one was not 
servant to the other, because he was a subcontractor. Baron 
Parke says Bland was a subcontractor to do certain of the 
works, and therefore the relation of master and servant did not 
subsist between him and the defendant. Those positions are so 
explicit and so tersely expressed as not to be susceptible of mis- 
apprehension; and one would suppose that no one, with them 
in his mind, could be at a loss to determine the relation between 

the parties here, in whose acts and dealings there is noth- 
(572) ing equivocal, that can confound. It is a distinct job, 

undertaken by the contractor for his own profit, and 
upon the strength of his own skill and ability, and at his own 
risk, without obliging or allowing to the defendant to interfere 
in the least with the operation. It is, therefore, absolutely cer- 
tain that the defendant had no more authority, morally or 
legally, over the house-mover than the latter had over him. 
They stood exactly upon a par to every intent, as contracting 
parties, and were not master and servant, unless in the sense 
that one is the servant of everybody for whom he does any work. 
There are, indeed, in the books some cases which turn upon very 
nice points, as to the facts from which it was inferred that the 
employer had or had not the control of a person actually work- 
ing for him, so as to render the employed the other’s servant. 
Laugher v. Pointer was one of them. A gentleman hired of a 
stable-keeper a pair of horses to draw his carriage for a day, 
and with the horses the other sent his own driver, through whose 
negligence in driving the plaintiff was injured, and an action 
was brought against the owner of the carriage. Upon the ques- 
tion whether he was liable, the Court of King’s Bench was 
equally divided—as, indeed, were nearly all the judges of Eng- 
land at one time. I confess I should be at much loss at this 
day to say on which side the better argument was. A gentle- 
man cannot judge of strange horses, and the stableman might 
not be willing to trust his horses in any hands but those of his 
own driver, whom he knew and who knew the horses; and there- 
fore it would seem to be a case of separate undertaking by the 
stableman, and, consequently, not subject to the control of the 
owner of the carriage. On the other hand, it is difficult to 
suppose that a gentleman can intend thus to put himself upon 
the will and pleasure of a postillion, and there is a presump- 
tion that he really exercises an authority as to the places and 
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manner of driving. But, however doubtful may be the 
application of the rule to such a case, in order to know (573) 
whether those parties stood in the relation of master and 
servant, the rule itself stands out boldly and truly in all that 
the judges say. Hence, Mr. Justice Littledale says that the 
job man was not a servant, because he was carrying on a dis- 
tinct employment of his own, in which he let his man and horses 
both to the defendant; that the owner of the carriage, therefore, 
did not employ the driver and had no power to dismiss him or 
take the management of the horses from him. It is plain that 
by the terms, “distinct employment,” the judge did not rely upon 
the stable-keeper’ s having a known calling, as a separate pos- 
session, as making a difference, except so far as it afforded evi- 
dence of the nature of his engagement with the defendant, 
namely, that he was dealing by. way of independent contract, 
and not as putting himself a servant to every one to whom he 
let horses. There can be nothing in the calling of the two con- 
tracting parties being the same or different: and if the owner of 
the carriage had been, himself, a livery-stableman. and vet chose 
to hire horses from another, their relation would be like that 
which, under similar circumstances, would subsist between men 
of other avocations. If that, however, were material. this case, 
as it appears to me, would clearly fall within such a distinction ; 
for I protest that I should be as little competent to move a house 
as to build one: and I believe that in large towns removing 
houses 1s one of the regular pursuits of life, requiring much 
skill and experience and strong and expensive apparatus to do 
it expeditiously, cheaplv and safely. I do not deem that of any 
importance, however, since I consider the reasons of both the 
Chief Justice and Mr. Justice Littledale in Laugher v. Pointer 
to proceed distinctly upon the principle that the defendant had 
bargained with a job man for the service by an independent 
agreement, and therefore the job man’s servant was not the de- 
fendant’s servant—it being enough for one man to be the 
servant of one master. But the exemption of the defend- (574) 
ant did not depend on that quaintness, that the driver 

was the livery-stable-keeper’s servant, and therefore could not 
be the defendant’s. On the contrary, the driver was not the 
gentleman’s servant, because his master was not such servant; 
for if the stable-keeper, himself, had been driving, the defendant 
would have been as little hable as his master, as is clearly Jaid 
down in the subsequent case of Quarman v. Burnett as the unan- 
imous opinion of the Court of Exchequer after a vacation for 
the full consideration, which Lord Denman said it received. 
There it is admitted that the hirer of job horses and a driver 
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may make himself responsible for the driver, by taking the 
management and order the driver to go in a particular manner. 
Yet it was distinctly stated that he would not thus become 
lable by virtue of the relation of master and servant. The 
Court say, first, that the coachman who did the injury is liable; 
and, so far from holding that the stable-keeper would not be 
liable if he had driven himself, or that the defendant in that 
case would have been, they say, secondly, that the stable-keeper 
was liable, as he undoubtedly stood in the relation of master 
to the wrongdoer, having selected him, and having power to 
control and remove him; and they say, ‘thirdly, that the owner 
of the carriage was not liable, because he was not the master of 
the wrongdoer, nor of the wrongdoer’s master. Why was he 
not? Because, say the Court further, he was “a third person 
entering into a contract with the master” (the job man), “which 
did not raise the relation of master and servant at all. To 
make such a person liable, recourse must be had to a different 
and more extended principle, namely, that a person is not only 
liable for the acts of his own servants, but for an injury by the 
act of another person in carrying Into execution that which that 

other person has contracted to do for his benefit-which 
(575) is too large a position.” We may here take notice that 

the Court lays stress upon the circumstance that the 
defendant was a hirer by the job, not merely to show that the 
driver did not become his servant, but also that, for the same 
reason, the driver’s master did not become the defendant’s serv- 
ant; for the words are that the contract did not raise the rela- 
tion of the master and servant at all. Of course, if the job 
man was liable for the neglect of his servant, he would have 
been for his own, had he gone, just as the coachman, whom he 
sent, was said to be, that is, as the wrongdoer. That case car- 
ried with it the whole Court of King’s Bench in the same year, 
in Milligan v. Wedge, 12 Adol. and El., 737. The case was 
that there was a by-law in London that no one but a licensed 
driver should drive cattle from Smithfield through the city, and 
that a butcher bought a bullock and hired a drover to drive it 
to his slaughter-pen without the citv, and the drover put it in 
charge of his boy, and by negligent driving, after he had passed 
through the city, damage was done, and the butcher was sued, 
and judgment given for him. That is another plain adjudica- 
tion upon the same principle, namely, that when a man hires 
another upon an independent contract to do work upon his own 
responsibility, and not under the orders of the emplover, they 
do not become master and servant. It is in that sense Lord 
Denman speaks of the drover, as exercising a distinct calling— 
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as tending to show that he was to do the work under the butcher. 
For, he says, the mischief was done in the course, not of the 
butcher’s business, but the drover’s—meaning their business by 
the contract according to its true construction, in reference to 
the skill of the several parties and the responsibility each was to 
have in performing the job. It could mean no more, for he 
could not have reference to the authority conferred on the 
drover by his license, as that did not extend beyond London, and 
they had got out of the city before the damage was done, 

and were then but common job men. Indeed, Wr. Jus- (576) 
tice Coleridge goes on the express ground that, whether 

the drover or his boy was driving, the butcher could not be held 
hable, because he made a contract with the drover that he should 
drive the bullock, and left 7t under his charge; and the relation, 
therefore, of master and servant did not exist between them. 
One could hardly expect to find language more apposite to any 
case than that is to the present, in support of the positions I 
have thought it my duty to state. 

There is still another case to be noticed, that of Martin v. 
Temperly, 4 Adolp. and EI. N. S., 298. The defendant owned 
two barges which he worked on the Thames. By a statute, and 
a by-law of London, no one but freemen of the Watermen’s 
Company, or their apprentices, were allowed to navigate craft 
on the river, and there were about six thousand of them. A 
freeinan of the company was foreman to the defendant and let 
himself and an apprentice by the week to the defendant, who 
paid the wages weekly. The case also states that the foreman 
was paid by the defendant by the job for what the apprentice 
did. The foreman then hired a freeman of the company by the 
job and put his own apprentice aboard with him to navigate the 
barges on a particular day, and they did it so negligently as to 
injure a vessel belonging to the plaintiff. who sued the owner of 
the barges and recovered; and, as it seems te me, very properly. 
To say nothing of one of the hands on board being the appren- 
tice of the defendant’s undoubted servant and being put on 
board upon a standing contract with the defendant, the liability 
of the defendant arose from the fact that the boats were then in 
his service, actually employed in earning money for him. It 
was the regular course of employment of them and mode of en- 
gaging hands for them; and it was nothing. whether the de- 
fendant paid the hands so much a week or so much each job of 
such or such a kind. For there is no magic in the term 
job which will prevent a person from being liable for an- (577) 
other whom he employs under him, and earning profits 
for him, being under his orders and rule. That is the very 
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principle for which I contend; though I say that if a man is 
hired, not to earn profit for another or to work under his gov- 
erninent, but to do a particular piece of work for him according 
to his own skill, such a man is not the servant of the other. 
Now, Martin v. Temperly, so far from militating against those 
positions, goes explicitly to sustain them. Two objections were 
taken on the part of the defendant. One was that he was 
obliged by act of Parlianient to employ the freemen, and, being 
imposed on him, he ought not to be responsible for them. The 
other was that they were employed for the job, and therefore 
were not servants. Both were readily answered. The reply to 
the first was that the act of Parliainent, even, called the water- 
men the servants of their employers; and that, if they were not, 
there would really be nobody responsible for barges on the river, 
as there could be no other hands on board but freemen—which 
could not have been intended. Besides, the number was sufh- 
ciently great. to allow a proper selection. With that, however, 
we have no concern now. Our business is with the other point. 
And upon that Lord Denman remarks that the distinction be- 
tween AMilligan v. Wedge (in which he presided) and that case 
was that in the former the owner of the bullock had xo longer 
any control over zt, but that in the latter zt was otherwise. And 
Mr. Justoce Coleridge stated the men were the defendant’s serv- 
ants, “because they were e under his control; that 1s, in doing the 
work in the ordinary way.” As to the difference said to arise 
where a workman is paid so much for doing the whole job, he 
denied its application there, because “the defendant might either 
pay for a given time or given work, and the men here were as 
much under the defendant’ s control as a gentleman's coachman 1s 
under that of his master.” To that I can add nothing to 

(578) make the case more applicable to the one in hand. It 
goes, with all the other cases, to establish that when a hire- 

ling is under the ordering of another, he is his servant; but 
when one person employs another at a fixed price to do a par- 
ticular piece of work for him, not on his land, and over which 
ihe employer is to exercise no control, they stand in the rela- 
tion of joint contractors, and not of master and servant. That 
appears in every case to be the test—whether the agreement is 
such that the one is to have the control over the other—the 
ordering and rule over him, or the contrary; and it is an infalli- 
ble test. If I employ a man to carry me or my goods, I am not 
bound fer his acts. If the article I engage him to carry be iny 
carriage, and he puts it on railroad cars or into his wagon, i 
order to transport it, he is my bailee and not my servant, and 
IT am not liable for him. So, if, instead of doing that, he puts 
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his horses to it and carries it on its own wheels, it can make no 
difference, and he is still but my bailee. And so it was when the 
defendant engaged the man to move his house, and he did it. 
How is it possible that man can be called the defendant’s serv- 
ant? He could not interfere in the work without breaking his 
contract. Indeed, he had no more authority in law over the 
house-mover than the plaintiff himself had. Suppose that a 
person had employed hands to help him and had contracted 
debts for machinery with which to perform the operation, would 
the defendant have been lable for them as debts contracted by 
his servant 1n the course of his employment? If a person em- 
ploy another to build him a house out and out, 1s the employer 
hable to pay for all the materials the other may buy for the 
work, because got by his servant for his use ultimately? Surely 
not, unless we are to resclve all engagements between man and 
man into such as create the relation of master and servant. It 
seems io me, in fine, that the defendant is clearly not 
liable. And I am not able to add anything which can (579) 
make it plainer. 
Per CURIAM. Judgment affirmed. 


Cited: Beggs v. Ferrell, 34 N. C., 38; Waters v. Lumber Co., 
115 N. C., 652; Afidgette v. Mfg. Co., 150 N. C., 342. 


JACKSON vy. HAMPTON. 


When a judgment is obtained against two or more. and no bail bond 
has been taken from either of the defendants in the suit, and the 
sheriff, wbo bas thus become bail for all. after the rendition of 
the judgment and the issuing of the ca. sa... is directed by the 
plaintiff not to serve the ea. sa. on one of the defendants. he is 
still liable, as bail. fur not surrendering the other defendant. 


Nasu, J., dissentiente. 


Apprrat from ihe Suverier Court of Law of Surry, at Spring 
Term, 1848, Pearson, J.. presiding. 

This is an action against the sheriff, as bail for one Forkner, 
in a suit against him and one Walker. Plea, no ca. sa. against 
the principal. There was a verdict by consent for the plaintiff, 
subject to be set aside and the scire facias quashed if the court 
should be of opinion against the plaintiff on the following facts: 

The plaintiff sued out a ca. sa. against both defendants and 
delivered it to a deputy of the defendant, and told him that his 
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object was to go against the bail of Forkner, and therefore that 

he did not wish the writ executed on Walker. The dep- 
(580) uty, however, arrested Walker, and then let him go at 

large, upon his promise to have a bond executed for his 
appearance at court to take the benefit of the act in favor of 
insolvent debtors, or to appear then in person. Accordingly, 
Walker made his appearance at court, and the deputy sheriff 
again took him into custody, and was about to return cept corpus 
as to him, when the plaintiff’s attorney told him again that he 
did not want Walker, but wished to go against the bail of Fork- 
ner, and the sheriff then discharged Walker, and returned the 
writ not executed as to Walker, and non est inventus as to 
Forkner. 

The presiding judge was of opinion that the plaintiff had not 
complied with the rule which required the creditor to seek pay- 
ment from all the debtors in the judgment before he could resort 
to the bail of either; and that the arrest of. Walker did not aid 
him, as it was made contrary to his directions, and was not 
recognized by him, and for that reason the sheriff had dis- 
charged Walker. The verdict was therefore set aside, according 
to the agreement, and the plaintiff appealed. 


/redell for plaintiff. 
Boyden for defendant. 


Rurrin, C. J. The decision of this Court in Trice v. Tur- 
rentine, 27 N. ©., 236, and Waugh v. Hampton, ib., 241, was 
the authority w hich governed the presiding judge 1 in this case, 
and the present appeal was designed to bring that decision un- 
der review. It was given with “hesitation by a divided Court. 
After taking time for deliberation and maturely reflecting on 
the reasons given in those cases, the Court, believing the opinion 
to be erroneous, is constrained, though reluctantly, to hold 

it so. 
(581) The opinion delivered laid down a position entirely 

new to the profession and in opposition to a course which 
had been always practiced in this State. There had been many 
judgments against bail of one defendant on non est inventus 
returned as to him, because he could not be found, and returned, 
as of course, In respect to the others, by the direction of the 
plaintiff not to take or to look for them; and there can be no 
little doubt but that the same would have been done in those 
eases and in the present if the sheriffs had not happened to be 
the bail. It is manifest upon the face of the opinion, as deliv- 
ered by our late learned brother Danvel, that the judgment rests 
upon this position: That when a judgment is taken against two 
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or more, as between all of them and the bail of one they are all 
principal debtors, and the bail stands as surety for all the de- 
-fendants. He does not, indeed, lay down the proposition quite 
so explicitly as that—as he would, doubtless, have done if he 
had seen his way as clearly as he usually did. But that is the 
necessary effect of what he does say. His words are: “that the 
Legislature considered all the defendants as principal debtors, 
and the bail of all or any of the defendants as guasz sureties 
only; and before these sureties | bail] should be looked to bv the 
plaintiff for the debt, he should show by a ca. sa. returned non 
est inventus as to all the principals, that he had been unable to 
get his debt”—that is, from either of them. That position is, 
we think, essentially wrong; and as it lies at the foundation of 
the opinion, the whole must fall together. The error consists in 
regarding the bail of one defendant as the surety of another, or 
that any person is the principal of the bail except him for whom 
he beeame bound by the bail bond. The sheriff, indeed, does not 
give a bond, but becomes bound by law as a special bail if he 
fail to return a sufficient bond given by other bail. But it 1s 
admitted in the opinion, that can make no difference, and that 
he 1s to be regarded as if he had given a separate bond 

as the bail of Forkner; for bail is always taken for each (582) 
defendant separately, ‘and the sheriff cannot prejudice 

the plaintiff by becoming bail under the statute instead of tak- 
ing a bond from other sureties. Now, if several bonds be given 
by different bail for the different defendants respectively, we 
must deny positively that the bail in one of those bonds can be 
deemed the bail of another defendant, or his surety, or quasi 
surety, to any purpose whatever. The term “gquasz,” as here 
used, has no meaning or legal effect, but is caleulated only to 
mislead. One must be surety for another or not, for there is 
no middle state or relation. Then, it secms clear that the bai] 
and surety for one is not the surety for the other, more than he 
is his bail. He becomes bound solely by becoming bail, and he 1s 
bound as surety as far as he is bound as bail. and no further, 
Tt follows that his right of indemnity goes to the same extent, 
and no further. Tudge Daniel must have felt that to be so; and 
that induced him to use the qualifving phrase, “quasz sur eties,” 
which, however, served not to help on his argument, but only to 
perplex the question the more. When one man is surety for 
another, he has a right to be made whole bv the principal for 
any loss sustained ‘thereby, and to contribution from any 
other bound as surety for the same debt. That is inherent 
in the relations of principal, surety, and cosurety, and every 
eourt reeoenizes it which takes cognizance of questions between 
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persons in those relations. Yet it is distinctly admitted in the 
opinion that there is no such right to indemnity or contribution 
from one defendant or his bail to the bail of another. Indeed, 
it was expressly held so in Osborne v. Cunningham, 20 N. C., 
559, and in Ferrall v. Brickell, 27 N. C., 67. Judge Nash, n 
delivering the opinion of the Court, said that “the sheriff, as 
bail”’—that is, for Lowe, who was not taken—“was not in any 
manner concerned in the effort to be made by Haw- 
(583) kins’—-who was the other debtor—“to procure his dis- 
charge under the insolvent law.” That must be seen to 
be so, when one reflects that there is no mode by which a person 
can become surety for another but by contract; and that the 
contract of bail is in a prescribed form, which in terms is re- 
stricted to his one principal. That consideration by itself 
ought, 11 would seem, to be conclusive on the point. But its 
force was avoided by the observation that, although the bail of 
one defendant is not entitled to indemnity or contribution from 
another, yet he has an interest that all the defendants shall be 
brought in, because, peradventure, one of them, for whom the 
bail is not bound, might show that the debt has been paid, or 
might then be induced to pay it, and so the bail might get off 
without either paying any money or rendering his principal. ~ 
True, he might. But the question recurs, ought he to get rid 
of his engagement in that way? Has he a right so to do? 
Now, it is obvious that one of the original defendants has pre- 
cisely the same interest that the creditor should bring in his co- 
defendants, which, when existing in the bail of one, 1s supposed 
to create the obligation on the creditor to take all the debtors, 
if he can. For one defendant may, with as much truth, say to 
the creditor, Your judgment is against two, and therefore each 
ought to pay his half, and you ought not to imprison me for the 
whole debt, because, if you w ould take the other man also, he 
might show that he has paid his half, or might be induced by 
the imprisonment to pay it now. As far as the interest of one 
defendant and the bail of that defendant goes or can operate 
upon the question, it is the same in each. But has either of 
them the right to demand of the creditor thus to imprison all 
the debtors? Plainly not, im the one case more than in the 
other; for the right’ depends upon the interest of the several 
parties, and that has been shown to be the same in each. But, 
without pressing that point further, there are other observations 
to be made upon the proposition. The first is that it is a 
(584) total departure from the principle which the opinion 
sets out as the foundation of this right in the bail, 
namely, that of suretyship. This view leaves that notion out of 
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sight, and, consequently, the idea of indemnity is abandoned. 
A proposition, distinct from the other and entirely new, 18 
brought forward: that, by virtue of the requirement in ‘the 
statute of a ca. sa. returned non est inventus before the sci. fa. 
against bail, there is an obligation on the creditor to take all the 
original defendants, if he can, before he can have recourse to 
the bail of one who had fled the country. Now, that seems to 
be a complete begging of the question. Whence arises that obli- 
gation—how is it to be inferred? The statute, indeed, requires 
the ca. sa., and it must be as broad as the judgment, and there- 
fore run ¢ against all the defendants. Still, as the bail is bound 
but for one, where is his right to require the creditor to take 
anybody but the one for whom he is bound? If his principal 
be taken, the bail is instantly discharged. By what? Not by 
his principal’s paying the debt, but by the taking merely. For 
that was the contract of the bail—ihat he would render his 
principal, if he did not render himself. But the rendering or 
taking of another defendant leaves the obligation of the ‘bail 
precisely as it was before. He is still bound to render his prin- 
cipal or pay the money; and the creditor, while having one de- 
fendant in jail, may levy the money from the bail of another. 
Suppose he should; how, then, do those parties stand to each 
other? Why, the ‘imprisoned defendant is immediately dis- 
charged, because the debt is paid; and vet the bail, whose money 
paid this man’s debt and turned him out of prison, and who is 
said to stand as quasi surety for him, cannot get one copper 
from him who is thus discharged from debt and imprisonment. 
For that was the adjudication in the two cases before cited; 
and in each it was clearly right, as we think, masmuch 

as the contract of the bail is for and with his own prinel- (585) 
pal, and him only. The case of Osberne v. Cunningham, 

supra, 1s particularly strong, because the defendant, as we col- 
lect from the statement, may have been not only a joint debtor 
in form, but in fact. But if it were otherwise, and he was the 
surety of Patton, it is much the same; for, in that case, the 
original surety and the bail for the principal debt would have 
stood in the relation of cosureties; and to meet that view the 
defendant offered to show that he had paid one-half of the debt 
before the suit, but the court would not hear the evidence, be- 
cause there was no privity between them, and therefore the bail 
could not recover under any circumstances. Dut there is an- 
other observation which seems very material. If the bail of 
one has such an interest in the ereditor’s pur suing all the de- 
fendants as to amount to a right in the bail to require him to do 
so——-because, as it is said, it may be that he would not have 
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bound himself for that one if the others had not been parties— 
then, plainly, the creditor ought to be bound to prosecute all 
the original defendants to judgment. For there is no substantial 
‘difference, as far as the bail’s liability and interest is mvolved, 
between letting off the solvent defendant before Judgment and 
declining to imprison him afterwards. Yet it was held in 
Bradhurst v. Pearson, ante, 55, that the sheriff was the bail of 
each separately, and that the plaintiffs entering a nol. pros. as 
to one defendant did not discharge the bail of the other. Those 
cases show that the law cannot look out of the contract of bail 
for his liability, or undertake in proceedings against bail to 
redress collateral inconveniences on the once side or the other. 
Some of these inconveniences to the bail are adduced, in the 
opinion under consideration, as reasons for the éxtraordinary 
privilege there extended to him. It is said, for example, that a 
solvent defendant may be here, and yet the bail of the other 
made hable, although his principal may have become insolvent 

and fled—which is adduced as a hardship. But, neces- 
(586) sarily, it is none at all, nor generally would it be one. 

In the first place, it 1s to be replied to the bail, that he 
bound himself to render his principal, and the very case which 
his obligation was intended to cover has happened, namely, the 
flight of his principal beyond the process cf the court. In the 
next place, he is not bound to pay the debt if he will render his 
principal; and to that purpose his solvency or insolvency is not 
material; and, indeed, he cannot know that his principal would 
not be able to procure the means of payment, if surrendered. 
In the third place, he cannot know that his principal is not the 
primary debtor, and the very man who ought to stand not only 
before him, but before the other defendants in the judgment— 
he being the principal debtor and the others his sureties. Sup- 
pose this last to be the ease: then the creditor, so far from press- 
ing payment out of the original surety by ca. sa., it seems, is 
under an equitable obligation of benevolence to him to get pay- 
ment from the bail of the principal rather than from the surety. 
For, in Parsons v. Briddock, 2 Vern., 608, it was decreed, where 
the principal was sued and gave bail, and afterwards an origi- 
nal surety paid the debt, that such ‘surety was entitled to an 
assionment of the judgment the creditor had taken against the 
bail, and to use it to indemnify himself out of the bail. How 
far that might be sustained now it 1s not necessary to say. It 
shows, at all events, that the surety and the bail are not co- 
sureties, as this Court held in Osborne v. Cunningham, 20 
N. C., 559, and that the bail can have no recourse on an origi- 
nal surety, whether it be true vice versa or not. Let another 
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case, which is not uncommon, be stated: Principal debtor and 
surety are sued jointly, and the former, in order to get out of 
the sheriff’s hands, deposits with him an indemnity. Yet it 18 
said that the bail, with the principal’s money in his pocket te 
pay that very debt, may insist upon the creditor’s put- 

ting the surety in jail in order to extort paymeni from (587) 
him. That would be a hardship, indeed; but it would be 

on the other side. Again: Suppose, as appeared to be the fact 
in Urece v. Turrentine, 27 N. C., 236, that some of the de- 
fendants were Insolvent, while the defendant for whom the batl 
undertook might be able to pay the debt. -Wherefore compel 
the creditor to put an honest insolvent in prison, be at the ex- 
pense of maintaining him there, and, on his swearing out, pay 
the sheriff poundage on the debt, which he could never get back ? 
The law, we are very sure, could have no such intention. 

The object was to require the creditor to seek the debtor whose 
bail he purposed to charge. It is like the common case of an 
execution against two, upon which, though the law requires the 
personalty to be all sold before land, the constant course has 
been, as well with levies of a justice’s execution as with sales 
by sheriffs, to proceed against the land of one defendant, when 
his chattels were exhausted, although the other defendant might 
have a sufficiency of chattels to satisfy the debt. Indeed, we 
have a statute which requires that, when it appears upon the 
process that one defendant is principal and the other surety. 
So, if there be a joint judgment against two, and one of them 
be honestly insolvent, so that the creditor cannot make the 
requisite affidavit to entitle him to a ca. sa. against him under 
the act of 1844, yet the other is fully able to pay the debt, but 
his property is not tangible. or he 1s about to leave the State. 
Could any court, upon affidavit of those facts and an under- 
taking by the creditor not to serve it on the insolvent, hesitate to 
issue a ca. si. in conformity to the judgment against both? To 
refuse it would be to defeat justice and stifle the great purposes 
of the law under its forms. It is a very common thing for an 
execution to issue for one sum, with an indorsement to raise a 
less. The execution issues in one form for conformity to the 
judgment, but either a direction of the clerk or the order 
of the plaintiff written on the process is an authority (588) 
how far short of its face the officer may go in executing 
it; and this may as well apply to persons as to things n nentioned 
in it. Thus a capias ad respondendum issues against a man 
and woman, whereby the sheriff is commanded in terms to take 
their bodies, yet he in fact arrests but the man, and as to the 
woman the writ operates but as a summons. Would the sheriff 
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be bound to arrest the woman because the writ was in that 
form? Or, if not, would he be at liberty not to arrest the man 
because he could not arrest the woman also? Certainly, the 
answer 1s in the negative in each case. The plaintiff could re- 
quire the sheriff to arrest his male debtor, and direct him au- 
thoritatively not to arresi or imprison the woman; for the law, 
in exempting a female from imprisonment, did not alter the 
form of the process against her, but only changed its use as 
to a female. Indeed, 1f there be a capias ad respondendum 
against two men, can anybody doubt that the plaintiff may, not- 
withstanding its terms, order the sheriff not to hold one of them 
to bail? It has been done thousands of times, and is every 
day’s practice. That is nothing more nor less than an order not 
to arrest or take the body, but to summon; and to that extent 
it is not changing the form, but the effect of the writ. So, in 
order to charge bail, the course was to issue a ca. sa. according 
to the judgment, and, at the direction of the plaintiff, not to 
serve it'on particular defendants, but to return it non est 
wmventus as to those whose bail it was the object to fix. If that 
were not so, creditors would always bring separate actions; and 
if the law requires the creditor to imprison insolvent defendants 
or sureties, before proceeding against the bail of a solvent de- 
fendant or of the principal debtor, no court ought to order him 
to consolidate. Besides, it would be so easy in other ways to 

evade the consequences of the rule as to make it of little 
(589) value to the bail. For the creditor would have nothing 

to do but to issue his ca. sa. a few days before the return 
and give notice of it to a defendant whom he did not wish to 
arrest, so as to enable him to be out of the sheriff’s county for a 
short time, until non est inventus should be returned. That 
done, the sheriff would be fixed, and could never afterwards 
either take that defendant upon his own authority or require the 
creditor to take out another ca. sa.; and thus this supposed priv- 
ilege of the bail of one, to have process against all the defend- 
ants, would be rendered of no value. True it is, if one defend- 
ant be arrested and discharged by the creditor, that discharges 
the bail of another defendant. But why? Not because there 
is any connection between them, but because the other defend- 
ant, the bail’s principal, is discharged. Taking the body is sat- 
isfaction of the debt prama facie; and it is absolutely, if the 
ereditor release the debtor from arrest. Bryan v. Simonton, 
8 N. C., 51. Itis the same as payment; and, of course, the bail 
of all the defendants and all the defendants themselves are dis- 
charged, there being no longer a debt for which they can be 
liable. But, while the debt remains, the bail of one defendant 
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has no right to require that another defendant, as such, shall 
stand before him, any more than he can have a recovery against 
him for any sum he may pay as the bail of the former. For 
the contract of bail is restricted to his principal. If the creditor 
arrest him, that exonerates the bail at once; and nothing else 
can, except the payment of the debt, or its satisfaction, as just 
mentioned. The law cannot undertake to settle, upon arbitr ary 
rules, collateral equities that may exist between the parties, nor 
to judge of hardships that may arise to the one side or the 
other; but must satisfy itself w ith administering Justice to each 
party according to the undertakings in their contracts. For 
these reasons the Court holds that there was a sufficient ca. sa. 
and return to charge the defendant as bail of Forkner; 

and therefore that the plaintiff was entitled to Judgment (550) 
on the verdict, and that it must be now rendered. 

It has never occurred to me that there can be several execu- 
tions on a joint judgment, or one execution on two judgments, 
except as specially provided for in the case of principal and bail 
by the act of 1777, ch. 115, see. 19. I do not look back to the 
cases upon the subject, because I know it to be too thoroughly 
settled to be shaken, that the execution must conform to the 
judgment; and therefore I concur in thinking on that point 
with by brother Vash, that the precedents from time immemo- 
rial cannot be safely departed from. IJ own, indeed, that I think 
the precedents right in themselves, and that it would lead to 
great mischiefs to disregard them. ‘The record ought to be kept 
consistent upon its face, which can be done only by requiring 
in the execution a conformity to the judgment; and I have never 
heard a suggestion from any quarter that they need not coin- 
cide. Of course, my rule, as the safe one, is, stare super antiquas 
vias; for T then know where Tam. But if T get into new tracks, 
I cannot tell where they will lead me; and hence I deem it a 
duty to avoid them. 


Pearson, J. I fully concur in the decision overruling J'rice 
v. Turrentine, 27 N. C., 236. and Waugh v. Hampton, ib., 241. 
But I trace the source of the error higher up than the Chief 
Justice does in the opinion delivered by him. 

It may be proper to state that when this case was before me 
on the cireuit. fecling bound by the authority of those two cases, 
T decided in favor of the defendant, but advised an appeal, for 
the purpose of having them reviewed, because of a clear convic- 
tion that they were wrong, and at points with Oshorne v. 
Cunningham. 20 N, C., 559. For if, as decided im that case, 
the bail who has paid the debt has no action against a codefend- 
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ant of his principal, how can it be that he may resist a re- 
(591) covery, unless the creditor has run a ca. sa. against such 

a codefendant to the proper county, so as to force him 
to pay the defendant or fly out of his county to avoid the process 
of law? 

The source of the error in those two cases, as I conceive, is 
not in the idea that bail is but a “quasi security,” or that bail 
has the right to have all of the defendants before the court, as, 
peradventure, one of them may have paid the debt. These are 
but braces, props, outposts, of the main position, which is, that 
the judgment is a joint one. Yield this, and it follows that the 
ca. sa. must be joint and must run against all the defendants; 
and then the conclusion is logical that as our statute requires 
the ca. sa. to be returned “non est inventus” before the bail can 
be proceeded against, the plaintiff has no right to deprive them 
of this advantage by instructing the sheriff not to obey the writ, 
so far as one or more of the defendants are concerned, and as 
to them to make an untrue return. This, it seems to me, Is 
trifling with the forms of legal proceedings, and the officer, be- 
ing commanded by the writ to take the bodies of two, ought not 
at the instance of the plaintiff falsely to return that one is not 
to be found, when, in truth, he is in the county, for the purpose 
of throwing upon the bail a responsibility which would not 
otherwise attach. It is this supposed privilege of having a 
cd. 8a. truly returned that induced Judge Daniel to say bail are 

“quasi securities only” and have a right to require that all the 
defendants should be brought into court, to see if the debt has 
not been paid. These are legitimate corollaries and support his 
main position, which is based upon the foundation that the 
judgment is joint. Assuming this to be true, he is warranted in 
the inference that the execution must be against all of the joint 
defendants, by the cases cited, 1 Ray., 244; 1 Salk., 319; 2 Ray., 
808; and it follows that the return should be as broad as the 

execution, before the bail is fixed; for, according to our 
(592) statute, “it is intended that the ca. sa. should be effec- 

tual.” Finley v. Smith, 13 N. C., 248. I cannot find 
fault with the reasoning of that learned judge, although all the 
inconsistencies pointed out by the Chief Justice follow from his 
conclusions. I object to the position he takes for his starting 
point. To that I aseribe the error. 

By the English law, a judgment against two or more is joint. 
If one dies, the burthen is upon the others. If all die but one, 
he alone is liable, and, if he be insolvent, the creditor loses his 
debt; and so is the law as to joint obligations. Our acts of 
1789 and 1797 were intended to correct this inconvenience and 
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injustice. They provide that all obligations shall be joint and 
several, and that if an obligor dies, the creditor may have his 
action against the personal representative and surviving obligor. 
In Smith v. Fagan, 13 N. C., 298, it is held that these statutes 
apply to judgments as well as to obligations, strictly, so called, 
and that judgments, as far as defendants are concerned, are 
joint and several. The nature of judgments being thus changed 
and made different from judgments in England, the authorities 
cited by Judge Daniel are not in point. They decide that an 
execution upon a joint judgment must issue as a joint writ 
against all of the defendants. But, here, the judgment is joint 
and several, and there can be no reason why an execution may 
not issue against one of the defendants, treating it as a several 
judgment, with a recital that it issued upon a judgment against 
two, as on record may appear. This will preserve “the con- 
formity” as well, and be more direct and consistent with truth 
than the mode of issuing against both, with instructions not to 
serve it on one, which is the same, under a deceptive form, as 
if it only issued against one. 

Although this decision would overrule several cases besides 
the two alluded to—among others, Howzer v. Dellinger, 
23 N. C., 475—yet it is, in fact, correcting but one error; (593) 
the spring from which all the streams flow—that of con- 
sidering judgments joint, as in England, and not as joint or 
several under the acts of 1789 and 1797: a distinction fully 
established by Smith v. Fagan. In that case the judgment was 
treated as several. The general doctrine was laid down and it 
was conclusively shown that the English cases are not appli- 
cable. Unfortunately, the distinction was lost sight of. The 
English cases were again cited and followed, which led to the 
results above indicated, and make it now necessary to retrace 
our steps, at least as far as to overrule two cases, and, in my 
opinion, to overrule all which flow from the same error. 

Besides the case of Smith v. Fagan, 13 N. C., 298, the course 
of our Legislature fully sustains the position that judgments are 
several as well as joint. The act of 1823 provides that no 
female shall be imprisoned for debt. It makes no provision for 
the case of two defendants, one of whom is a female, taking it 
for granted that a ca. sa. could issue against the male defend- 
ant alone, unless it was intended to sereen him also. And the 
act of 1844 seems to be conclusive, for it provides that no ca. sa. 
shall issue, unless the plaintiff makes oath that the defendant 
conceals his property. No provision is made for the case of 
two defendants, thus taking it for granted that a ca. sa. can be 
issued against one. It cannot be supposed that it was the in- 
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tention to let a fraudulent debtor go free because he had an 
honest codefendant, as to whom the oath could not be made. 
Nor in this case will the shift of issuing against all, but with 
instructions to make a false return as to one, “serve the turn” ; 
for the cath is a condition precedent, and cannot be avoided by 
the plaintiff’s undertaking to give instructions. If the position 
for which I am contending was not correct before, it must be so 

since this statute. The Legislature must be taken to 
(594) authorize a ca. sa. to issue against one defendant, as to 

whom the oath ean be made, although there be another 
as to whom it cannot be made, and against whom, for that 
reason, a ca. sa. cannot issue; and yet if the judgment be joint 
and the reasoning correct, that “all the defendants are a ‘unit’ 
and make but one defendant,” the ca. sa. must issue against all 
or none. The late statute which provides that a want of con- 
formity between the judgment and the execution shall not viti- 
ate, is no slight indication of the legislative will. 

It is said this will make it necessary to overrule the cases 
of EHicks v. Gilliam, 15 N. C., 217; Dunns v. Jones, 20 N. C., 
291, and all of that class, in which it is held that one defendant 
cannot appeal unless his codefendants join. True! they all 
flow from the same fountain. There is no better reason for 
overruling those of one class than of the other. All are based 
upon the same error, and, that being detected, it 1s wiser to take 
a “fresh start” than to embarrass the law by attempting to sus- 
tain some of the cases by making distinctions “too fine for 
use.” The process of reasoning in those cases is short and con- 
clusive (admitting the premises)—-a judgment is joint, there- 
fore all of the defendants are a unit and make but one; and all 
must appeal or none—the judgment cannot be treated as sev- 
eral, which would be the effect of allowing one to appeal with- 
out all; and to close the argument by authority, it 1s added it is 
well settled in England that all the defendants must join in a 
writ of error, otherwise the court will quash. 2 Term, 736; 
3 Bun., 1789; 1 Wilson, 88. If, after error brought by one of 
several defendants in the names of all, the others refuse to join 
in the assignment of error, they who refuse must be summoned 
and severed. Cro. Eliz., 891; Cro. James, 94; 1 Arch. P. 
R. B., 232. 

Thus it will be seen that the conclusion that all of the defend- 

ants must join in an appeal is deduced from the English 
(595) cases as to writs of error, which are founded upon the 
idea that the judgment is joint. 

In England the defendants who refuse to join in the assign- 
ment of error may be summoned and severed. Here there is 
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no provision of the kind as to appeals, and a defendant is left 
without remedy, if his codefendant refuses to join; so that, 
notwithstanding the acts of 1789 and 1797, which were intended 
to do away with the hardships and absurdities growing out of 
the doctrine of joint oblig gations, joint judgments, and survivor- 
ships, defendants are really i in a worse condition than they are 
in England, where there has been no such salutary and wise 
legislation. 


Nasu, J., dissentiente. I do not concur with my brethren in 
the decision of this case. If, in their opinions filed, there had 
been a concurrence of views and no antagonistic reasoning, I 
should be more diffident of the one I have formed. 

When Waugh v. Hampton, 27 N. C., 241, and Trice v. Tur- 
rentine, 1b., 236, which are now overruled, were decided, I con- 
curred with Judge Danvel in the opinions filed by him. I have 
just examined those opinions with all the care I could bestow 
upon them, and with no little solicitude. I have heard nothing 
to shake or alter the views there taken. Nearly, if not all, the 
reasoning urged in this case, and most of the authorities now 
cited, were then used and pressed into the argument. 

It was thought by a majority of the Court then that, 
although arguments ‘ab inconvenienti were entitled to much 
weight in the construction and application of statutes, they had 
not, and could not have, the effect of altering the law and con- 
tradicting the will of the Legislature, when acting within their 
constitutional hmits; that if an act be plain and its meaning 
perspicuous, the courts have no authority to refuse to execute 
it because 1t may produce inconvenience; nor have they a right 
to apply it to cases clearly not within the view of the 
Legislature, unless the language used justify such appli- (596) 
cation. Of this character 1s the familtar case of the stat- 
ute which punished with death the drawing of blood within the 
verge of the Court. Jt was adjudged not to apply to a surgeon 
for bleeding a man who had fallen down in a &t of apoplexy. 
Clearly not, without at the same time supposing those who 
passed the statute were crazy. The case now before the Court 
is pare passu with that of Waugh v. Hampton, and, without 
overruling it, judgment cannot be given for the plaintiff; if, 
indeed, there be, in substance, a difference, it is in favor of the 
defendant here. In this case oe defendant actually arrested 
Walker, who appears to have been the principal debtor, con- 
trary, it is true, to the directions of the plaintiff (which, in my 
opinion, he had a clear right to do), and permitted him to go 
at large upon the promise to appear at court and give an appear- 
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ance bond. Walker did appear, and was again arrested by the 
defendant, and discharged by the direction of the plaintiff’s 
attorney. I do not, however, propose to further notice this 
point, though, in my opinion, it would have been a good defense 
to the action. 

I consider this a question arising exclusively under the statute 
law of this State and to be decided by it. In order to arrive at 
a just construction of the statute, we must see what the law was 
at the time of its passage, and ascertain what was the evil to 
be remedied. By the common law, bail could not be subjected 
to a recovery, as such, until a capias ad satisfaciendum had 
issued against the principal. Originally, it was a writ for 
service—to be issued to the county where the venue was laid, 
and if the defendant could not be found there, a testatum ca. sa. 
might be issued to any other county. 1 Sellon’s Prac., 518. 
The bail by their contract undertake that, if judgment be ob- 

tained in the action against the defendant, he shall sat- 
(597) isfy it or render himself a prisoner, or that they will do 

it for him. This is only on the supposition that the 
plaintiff shall not be able to take the defendant in execution, 
and thereby get satisfaction from him, either by his paying the 
debt or by having his body in custody. As the bail were only 
answerable on the failure of their principal, when the plaintiff 
intended to resort to the bail, he was bound to proceed by a 
ca. Sa. against the principal, and the writ was to be returned by 
the sheriff with a “non est inventus.” 2 Sellon, 45. And if 
the writ be against two or more, it must be executed on all. 5 
Rep., 86; Godfrey's case, 11 Rep. In process of time, the 
ca. sa., so far as the bail were concerned, ceased to be a writ 
for service—the principle having been established that the bail 
was not bound to surrender the body of his principal until it 
was demanded of him; it was considered unnecessary to arrest 
the principal, and notice to the bail that he was looked to for 
satisfaction was sufficient. To give this notice, the capias was 
required to le four days in the sheriff’s office, and to be entered 
in his public book, as it was termed, whereby the bail, knowing 
where to look, could ascertain whether he was required to sur- 
render the principal or not. 2 Tidd Prac., 1098-9. After ly- 
ing in his office the four days next preceding the return day, 
the sheriff returned it “non est inventus,” though the defendant 
may have been with him all the time, and without looking for 
him at all. The writ thus becomes a mere matter of form. 
The plaintiff did not intend or wish it to be executed. His 
object was to get satisfaction out of the bail, without making 
any effort to get it out of the principal; thereby losing sight of 
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the essence of the contract of the latter—that if the plaintiff 
could not take the defendant in execution, the bail would be 
lable. 2 Sellon, 44. Such was the law in this State when the 
act of 1777 was passed. What was the evil under which bail 
labored at that time, as the practice then was?’ And 

what alteration was intended to be mdde by this act? (598) 
North Carolina, at its enactment, was a very large State, 
extending from the Atlantic Ocean to the Mississippi River; 
the population thin and scattered, our counties large, and the 
districts into which it was divided and in which the Superior 
Courts were held were very extensive; and the latter had juris- 
diction over the whole State. To adopt or continue the English 
rule, as to notice to bail, would have been a mockery—it was a 
rule or practice unsuited to the situation of the country and not 
at all calculated to give notice to the bail. What was the rem- 
edy provided by the act of 1777? Itis that a plaintiff shall not 
take out execution against the bail until an execution be first 
returned that the defendant is not to be found in his proper 
county, and until a scire factas be first made known to the bail, 
which scire facias shall not issue until such notice shall have 
been so returned. It is obvious that the Legislature intended 
that the ca. sa. should no longer in practice be a writ of form, 
but that it should be of substance, and that it was intended 
mainly, if not entirely, for the benefit of the bail. The plain- 
tiff shall carry out in good faith the contract on his part with 
the bail. He shall first call upon his principal. In a vast 
majority of cases a man’s bail will be those of his own county 
and vicinage. A ca. sa., if issued to that county, could scarcely 
fail to come to the knowledge of the bail, and would at once 
apprise him of the necessity of taking care of himself. The 
act requires the writ to issue to the proper county, and in Finley 
v. Smith, 14 N. C., 247, the Court decide “that, prima facre, the 
proper county 1s the county where the original writ was exe- 
cuted.”. After animadverting upon the use of the ca. sa., as 
being a matter of form, the opinion proceeds: “We think our 
Legislature meant something more in our statute, and that it is 
required, as well for the benefit of the bail as for the plaintiff, 
that it ought to be issued in the county where 7f may be 
executed by the actual arrest of the defendant.” This (599) 
is a judiciel exposition of the act of 1777, so far as to 

the use of the ca. sa. to subject bail. Let us now sce what is its 
meaning where it says that a scire facias shall not issue against 
the bail until an exceution be first returned that the defendant 
is not to be found, cte. What is meant by the word defendant? 
At common law all the defendants to a jndginent, to use my 
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brother Pearson's expression, 1s a unit, and the ca. sa. must run 
against all—it must be as broad as the judgment. Hobart, 59; 
Foster v. Jackson, 6 Dur. and East, 525; Clark v. Clements, 
6 Term, 525. The ¥ ‘ord defendant means, then, all who are 
defendants on the record and who are liable to discharge it. I 
agree with his Honor,’ Judge Pearson, in his opinion on this 
part of the case, that if, from the nature of the judgment, the 
ca. sa. 1s to be as broad as the judgment, then the conclusion of 
the Court in Waugh v. Hampton and Trice v. Turrentine was 
pertectly logical; that, as the act requires the capias to be re- 
turned non est nventus before the bill can be proceeded against, 
the plaintiff has no right to deprive them of this advantage by 
directing the sheriff not to obey the writ as far as one or more 
of the defendants is concerned. “This,” says his Honor, “ap- 
pears to me to be trifling with the forms of legal proceedings.” 
Suppose the execution had been returned in this case and in 
those overruled, non est inventus as to a part of the defendants, 
without taking any notice of the rest: would that have been a 
sufficient return within the act? I think very clearly not. Let 
it be borne in mind that the controversy arises mainly, if not 
entirely, upon the true construction of section 19 of the act of 
1777. It is not denied but that the execution must be as broad 
as the judgment—that is, must issue against all the defendants, 
where there are more than one and all are alive. To say that 
the plaintiff has a right to intercept the law in its course 
(600) by directing the sheriff not to execute it upon some, is, 
in my opinion—and I say it with all due respect—pal- 
tering with ‘the law. Why adhere to the form, when the sub- 
stance is gone? Why issue the execution at : all? or, if issued, 
why not let it be issued against the one who is known to have 
left the county, and is not worth a stiver, in order to get at his 
bail? The cases cited do not appear to me to conflict in any 
degree with the opinions in those overruled, nor with this. 
They are all on cases where the returns of the sheriff were full 
—here and in those overruled it was not so. In Waugh vz. 
Hampton, supra, the return is, “Non est inventius as to Forkner 
and Richardson.” and is silent as to the other defendants. In 
Trice v. Turrentine, supra, it is, “King not found; I am directed 
by the plaintiff to execute this process on King only.” In the 
present ease it is, “Not executed on D. Walker ; “Samitel Forkner 
not found.” Can it with any propriety be said that such a 
return is within the act? Is the ca. sa. returned “non est in- 
ventus’? But it is said that the sheriff, bv not taking bail, 
has made himself special bail for all and stands as if he had 
given a separate bail bond for each. Be it so, he has a manifest 
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interest in hav ing each principal debtor before the court; for a 
payment by one is a payment by all, so far as the bail are con- 
cerned. If the sheriff is not bound to arrest all the defendants, 
lt is easy to imagine cases in which the law may be perverted 
to the injury of the bail, particularly when he is the sheriff. It 
is a well-established pr taciple that there is no contribution among 
bail, nor has the bail who discharges the liability of his prin- 
cipal any Claim upon any person but his principal. Let us sup- 
pose a case, then: A and B are sued jointly upon their joint 
obligation, in which they are both principals. A is entirely 
insolvent, and B solvent. The sheriff, knowing the entire abul- 
ity of B to discharge the debt and having confidence in his 
integrity, takes no bail, and thereby constitutes himself special 
bail for each; a joint judgment is had against them; B 
discharges it, ‘and, not willing to pay the money, prevails (601) 
on the plaintiff to let him have the use of his name to 

get it out of the bail of A. All he has to do is to cause a ca. 8a. 
to issue against himself and A, and a direction to the officer 
from the plaintiff not to execute it on B, but on A alone. The 
latter has left the county, and the writ is returned non est in- 
ventus as to him. ‘The sheriff is unable to prove the payment 
by B, and is subjected to the payment of the judgment for the 
benefit of B, for whom he is actually bail. Whereas, if it be 
declared to be the duty of the officer to seek for and execute the 
writ on both the defendants, it never would, in the case sup- 
posed, issue at all. And in the same way may the bail of one 
defendant, who is insolvent, compel the “bail of another prin- 
cipal, who is also insolvent, not to contribute, but to pay the 
whole debt. Now, I do not pretend that any such case ever 
did exist, or ever will, but it certainly may; and as, in my 
opinion, the act of 1777 was made for the benefit and protection 
of the bail, I prefer that exposition which is in accordance with 
its directions and most surely answers its ends. Many other 
cases will readily suggest themselves. Some are pointed out in 
the opinions in the cases of Waugh v. Hampton and Trice v. 
Turrentine. Nor can any case be imagined more strongly ex- 
hibiting the danger to bail by the construction against which T 
am contending than the one now before us. TI stron gly suspect 
that Walker was the principal in the note or obligation upon 
which the original action was brought. He is passed by and 
the bail of a man who had left the county is called on to pay 
the debt; there 1s nothing to show that Walker could not pay it. 
It is no answer that the defendant is the bail for both. The 
principle is the same under the act of 1777 as if Walker and 
Forkner had given separate and distinct bail. 
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(602) But another objection has been taken to the correct- 
ness of the decision in the cases overruled, and to the 
- opinion of the judge below in this. It is said the error consisted 
In considering the judgments upon which the ca. sa. issued as 
joint; whereas they are in law joint and several, and the plaintiffs 
had a right to give to the sheriff the instructions they did. I do 
not agree with this position. It is based upon section 4 of the 
act of 1789, ch. 314, and the exposition of it made by the Court 
in Smith v. Fagan, 13 N. C., 302. In my opinion, the posi- 
tlon is sustained by neither. The Legislature has left us in 
no doubt as to its meaning. The preamble to the section, 
which, according to law books, is the key to unlock the mind of 
the lawgiver, recites that, by the common law, upon the death of 
a joint cbligor, the debt cannot survive against his representa- 
tive; which frequently operates oppressively and injuriously 
to the surviving oblgors. Yo remedy which: “Be it enacted, 
ete., in case of the death of one or more obligors the joint debt 
or contract shall and may survive,” ete. Having provided for 
the evil recited in the preamble, they go on to prescribe “that, 
after the ratification of the act, in all cases of joint obligations, 
or assumptions of copartners or others, suits may be brought 
and prosecuted on the same as if such obligations or assumptions 
were joint and several.” Nothing is said as to the nature of the 
judgment or of altering its effect. By the common law, if two 
or more are jointly and severally bound in a contract, and they 
are sued jointly, and judgment obtained against all, the execu- 
tion must be against all; because, though they are several per- 
sons, yet they make but one debtor when sued jointly. Hob., 
59; Clark v. Clements, 6 Term, 525. This is not altered by the 
statute, so far as the execution is concerned. 
Numerous decisions of our courts affirm the principle that, 
when the judgment is against several, the execution must. go 
against all—in other words, be as broad as the judgment. 
(603) The opinions in this case affirm it. I do not think that 
Smith v. Fagan sustains the position. A judgment had 
been obtained against two defendants, one of whom had sub- 
sequently died, and the scire facias was to subject the estate of 
the deceased defendant to the payment of the judgment. The 
Court decided that under the first enactment of section 4 of the 
aci of 1789 the debt survived against his representative or 
estate. It is there admitted that the ease was not within the 
act, except by intendment, as being within the mischief pro- 
posed to be corrected. Tt does not, In my estimation, touch the 
question raised here. It does not, as I understand it, decide 
that all jndgments, even upon contracts, obtained against sev- 
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eral persons are joint and several. The Court confine their 
attention to a case coming within the mischief intended to be 
provided for by the act—that is, where one of several defend- 
ants to a judgment dies. After giving several instances where 
the death of one of several joint obligors shall not throw the 
burthen entirely upon his co-obligors, but his representative 
may be brought in, it is observed, “We can see no possible rea- 
son why, in the case of a joint judgment, it should not be so 
likewise”—that is, where the judgment is joint against several 
and one dies, no reason exists why the debt or assumption should 
not survive against his estate. In this case and in those over- 
ruled the judgments are joint—that is, are against all the de- 
fendants, and they were all alive at the time the ca. sa. issued, 
and are so still, as far as we are informed. The Court could 
not have intended to declare that all judgments were several as 
well as joint. If they did, it would have been an obiter dictum, 
not called for in the decision of the case, and no further binding 
than as sustained by reason and the high authority from which 
it emanated. But that they did not so intend is evident from 
Bank v. Stanly, 138 N. C., 476, decided by the same 
judges at the succeeding term of the Court. <A sctre (604) 
facias had issued against all the heirs of one Harvey, to 
subject the real estate to the payment of a judgment obtained 
against the administrator. One of the defendants was an in- 
fant. Judgment was obtained against all, and a joint sci. fa. 
issued against all; and the Court say it was properly so issued, 
but that it could not, under the act of 1789, ch. 311, be levied on 
the land of the infant until twelve months after the rendition 
of the judgment. 

If they had intended in Fagan’s case to rule that all judg- 
ments were joint and several, the question could not have been 
raised in the case referred to. But the contrary opinion has 
been declared by this Court in repeated instances, particularly 
in that series of cases wherein the Court have declared that one 
defendant in a joint judgment could not appeal. Hicks v. Gil- 
liam, 15 N. C., 218, is the first and leading case on the subject. 
It was decided in 1833, a majority of the Court consisting of the 
same judges who made the decision in Fagan’s case. This was 
followed by the case of Dunns v. Jones, 20 N. C., 291, decided in 
1838. In Stiner v. Cawthorn, 20 N. C., 640, decided in 1839, 
the doctrine is recognized. So in Stephens v. Batchelor, 98 
N. C., 60, and in Wilkinson v. Gilchrist, 26 N. C., 228, in 1844, 
it was ruled that all the parties to a judgment, cither plain- 
tiffs or defendants, must join in an appeal, or it will be dis- 
missed. The case of Donnel v. Shields, 30 N. C., 2772, decided 
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in 1848, is an exceedingly strong one. It was an action of 
trover for the conversion of slaves; the defendants pleaded sev- 
erally, and the jury found them “severally guilty,” but it as- 
sessed the damage jointly against the whole. The Court say 
the judgment was a joint one, and that one defendant could not 
appeal. At the same term Smith v. Cunningham, 30 N. C., 
460, was decided upon the same principle. Here, then, 
(605) are seven cases following quick upon the heels of Fagan’s 
case, and, at no long intervals, each other, and all di- 
rectly upon the principle that judgments are joint, where the 
damages are joint against all the defendants, and necessarily 
so, because the judgment must pursue the verdict where it is 
given upon it. Heydon’s case, 11 Cooke, 5; Sawfield v. Ban- 
croft, Str., 910. It is impossible to suppose the individuals 
making these decisions were ignorant of Fagan’s case, or of the 
principle intended to be decided by it; particularly when we 
recollect that the leading member of the Court which made 
them was a member of the Court when Fagan’s case was de- 
cided, and delivered the opinion. To sustain the position that 
all judgments since the act of 1839, ch. ...., are joint and 
several, is, at a dash of the pen, to overturn all these cases. I 
cannot consent to do so. I believe they were correctly decided, 
and that, therefore, as far as repeated decisions of this Court 
can settle any legal question, it is settled law here that, when 
damages are assessed by a jury jointly against several defend- 
ants, the judgment must be joint, and cannot be several; and 
that the capias ad satisfaciendum must run against all the de- 
fendants; and that, under the act of 1777, it must be returned 
non est inventus against all, if alive, before the plaintiff can 
proceed against the bail; and that it is not in the power of the 
plaintiff to intercept the course of the law by directing the 
sheriff not to execute it on some of them; and that, therefore, 
neither in the cases overruled, nor in this, was there such a re- 
turn of the ca. sa. as is contemplated by the act of 1777. 
Other questions arose on the argument in the case of Trice v. 
Turrentine, 27 N. C., 236, which I have not noticed, because I 
agreed with my brethren that there must be a repleader; 
(606) and if the case should come before us again an opportu- 
nity will then be afforded me to do so. | 
My opinion is that the judgment below in this case ought to 
be affirmed. 
PER Curiam. Judgment reversed, and a venire de novo. 


Cited: Trice v. Turrentine, ante, 545; Kelly v. Muse, 33 
N. C., 187. 
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The Judges of the Supreme Court will hereafter require that 
appheants for license shall have gone through the following 
courses of reading: 


FOR THE COUNTY COURTS. 


Blackstone’s Commentaries, 4 vols—2d volume particularly. 

Coke on Littleton, or Cruise’s Digest. 

Fearne on Remainder and Executory Devises. 

Saunders on Uses and Trusts. 

Roper on Legacies, or Toller on Execuiors. 

Revised Statutes, chapter 37, Deeds and Conveyances; 38, 
Descents; 121, Widows; 122, Wills and Testaments. 


FOR THE SUPERIOR COURTS. 


Third book of Blackstone. 

First volume of Chitty’s Pleadings. 

Stephens on Pleading. 

Fonblanque’s Equity. 

Newland or Powell on Contracts. 

Mitford or Cooper, Equity Pleading. 

Fourth book of Blackstone. 

First volume Phillips, or Starkie on Evidence. 

Revised Statutes, chapter 31, Courts, County and Superior; 
34, Crimes and Punishments; 63, Lands of Deceased Debtors. 

Selwyn’s Nest Prous. 


[ Test. | E. B. Freeman, Clerk. 
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ACTION ON THE CASE. 


1. 


2. 


3. 


4. 


6. 


=} 


2 


8. 


An action on the case will not lie at the instauce of A against 


B, for bringing a covinous action against a third person for 
a penalty that belongs to any one who would sue for it, 
which he had incurred under a statute, in which B intended 
by his recovery jn the action for the penalty to prevent any 
other recovery, and that his own recovery should inure to 
the benefit of such third person. Burnett v. Davidson, OA. 


If A had brought his action against the person incurring the 


penalty, and he had pleaded a former recovery, A might have 
replied that it was by covin. Jbid. 


If there be any redress for such covinous recovery, it is ¢ 


public one, to be proceeded against by indictment for a mis 
demeanor. Jbid, 


The position is not tenable that whenever damage is done the 


law implies negligence. Herring vu. R. R., 402. 


But where the plaintiff shows damages resulting from the act 


of the defendant, which act. with the exertion of proper 
rare, does not ordinarily produce damages, he makes out a 
prima facie ease of negligence, which cannot be repelled but 
by proof of care, or some extraordinary accident which makes 
the care useless. /bid. 


What amounts to negligence is a question of law. Jbid. 


In an action on the case against a railroad company for the 


negligence of their agent in running over and killing a slave, 
where it appeared that the slave was asleep on the track, 
that the cars were going with their usual speed and at the 
usual hour, and the engineer. when within a short distance 
of the slave, attempted to stop the engine by letting off the 
steam and reversing the wheels: Held. that was not a case 
of negligence to subject the company to damages. Jbid. 


Held, that an action on the case will lie by the husband against 


one who entices away his wife. Barbee v. Armstead, 530. 


Where A made a contract with B that the latter should, for a 


stipulated sum, remove a house belonging to the former from 
one side of a street to the other side. and B performed his 
work so negligently as to cause an injury to C: Held, by 
Pearson and Nash. J. (Chief Justice Ruffin dissenting), 
that A was Hable to C for the damage he had sustained. 
Wiswall v. Brinson, do4. 


ACTION IN ASSUMPSIT. 
When a surety signs a stay of a justice’s execution. without any 


request from the principal, and afterwards pays it, this is a 
mere voluntary payment and gives him no cause of action 
against the principal. Richman v. Williams, 126. 
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ADMINISTRATOR AND EXECUTOR. 


1. 


2 


3. 


When an administrator or executor, after the delay of nine 
months allowed by the act of Assembly, Rev. St., ch. 46, sec. 
25, pleads to an action the want of assets, he has a right to 
give in evidence a judgment confessed, prior to the time 
when the plea is pleaded, without regard to the priority of 
the time in bringing the suits. Bryan v. Miller, 129. 


One of several executors may release a debt on demand due 
to the testator; it is not necessary that all should join. 
Hoke v. Fleming, 268. 


Where slaves were given to A during her coverture with B, 
and put in their possession, and after the death of B, C, his 
administrator, believing A had a right, returned the posses- 
sion to A, who claimed them as her own and retained the ad- 
verse possession for two years, and then conveyed them to C, 
as in his own right: Held, that after the termination of the 
bailment to A and her delivery of the slaves to C, he was 
remitted to his original right, and held the slaves as admin- 
istrator of B, and on the death of C the administrator de 
bonis non of B was entitled to recover the slaves. Williams 
a. Wilson, 482. 


AGENT AND PRINCIPAL. 
A man gave authority to an agent to purchase some personal 


property, but only so far as he had cash of the principal with 
which he was to pay for it. The agent purchased on the 
credit of his principal, who received it and converted it to 
his own use: Held, that the vendor had a right to recover 
from the principal the price of the goods. Patton v. Brit- 
tain, &. 


APPEAL. 


1. 


CA 


An appeal from an interlocutory order of the County Court 
will be sustained when the question presented to the court 
is such that a judgment upon it one way would put an end 
to the cause, Afastin v. Porter, }. 


. When two defendants are sued upon what purports to be a 


joint bond, a verdict is found against both and an appeal 
taken to the Superior Court a verdict may be rendered in 
the latter court against one only. and judgment pronounced 
accordingly. Brown v. Conner, 15. 


. When there is a judgment in the County Court against two 


and one appeals, they both join in one appeal bond and there 
is judgment in the Superior Court against one and in favor 
of the other, upon the verdict of the jury, yet the court may 
render judgment against the latter upon the appeal bond. 
Ibid. 


. A plaintiff may appeal from a judgment in his own favor. 


Lenoir v. South, 237. 


. Where a party has not been deprived of his appeal from the 


judgment of a justice, by any fraud, accident, surprise or 
denial of his right by the justice, he is not entitled to a writ 
of recordari,. Satehwell v. Rispess, 365. 
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6. An appeal will Hie to the Superior Court from an order of the 
County Court allowing an amendment; and in such a case 
the Superior Court has the same right of discretion, in re- 
gard to the amendment, which the County Court had—the 
order of the County Court being annulled by the appeal. 
Britt v. Patterson, 390. 


ARBITRATION AND AWARD. 

1. A suit was pending on a note executed by A and B. B had 
died and A administered on his estate, and the suit was 
against him personally and as administrator. The follow- 
ing order was made: “Referred to C and D to take an ac- 
count of the estate of B and to award, and, if they cannot 
agree, to choose an umpire, and their award to be a rule of 
court.” The referees returned the following award: “This 
eause having been referred to us to take an account of the 
administration of the said A and to make an award in the 
matters In controversy, we find, in taking the said account. 
that the amount of vouchers in the hands of the said A ex- 
ceeds the amount of receipts with which he is chargeable by 
the sum of $513.62. etc. Finding, therefore, that the admin- 
istrator has ho assets, we award that the plaintiff pay the 
costs of this suit.” Cowan vu. JfeNeeley, 3. 


2, Held, that the only matter submitted to the referees was the 
amount of the assets of B in the hands of A, and that their 
award as to any other or further matters was void. Jbid. 


3. An award must be signed by the arbitrator and made known 
to the parties and delivered before it can be admitted in evi- 
dence. Jforrison wv. Russell, 273. 


ASSAULT AND BATTERY. 

In a case of assault and battery the party who strikes another 
must be guilty. unless he be justified in committing it as an 
act of self-defense. The law does not justify any assault by 
way of retaliation or revenge for a blow previously received. 
S. vu. Gibson, 214. 


ATTACHMENTS. 
1, An attachment issued by a justice out of court and not made 
returnable within thirty days is void. Houston wv. Porter, 
174. 
®, A garnishee has a right to object that the attachment under 
which he is summoned is yoid, and that therefore no judg- 
ment should he rendered against him. J/bid. 


8, Where A conveys property by a deed of trust for the payment 
of debts, and the debts are unsatisfied, the property is not 
subject to an attachment against A. .tuderson v. Doak, 295, 


BAIN, 


1. When the alteration of a writ. after bail has been given, 
changes the nature of the action. the bail is discharged. 


Bradhurst v. Pearson, d5 
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2. But where in an action against two joint and several con- 
tractors a nonsuit is entered, and afterwards the nonsuit 
is set aside as to one and not as to the other, the bail of the 
one as to whom the nonsuit was set aside and a verdict and 
judgment subsequently rendered against him is not dis- 
charged. Jbid. Hanlin v. MeNiel, 306. 


3. A bail against whom a scire factas has been issued cannot 
avail himself of the defense that his principal has been ar- 
rested on a ca, sa. at the instance of another person and dis- 
charged under the insolvent debtor’s law. Norment v. Alez- 
ander, 71. 


4, Where a judgment is against several and the sheriff had not 
taken bail from one, it was not necessary, before the act of 
1844, ch. 31. to issue a ca. sa. against all to subject the de- 
fendant as bail for that one. Trice v. Turrentine, 1438. 


©). Under the act of 1844, ch. 31, it is not necessary to issue a ca. 
sa. at all in order to subject the bail. That act applies to 
the remedy only, and not to the contract of the bail. Jbid. 


6. Where a judgment is obtained against two or more, and no 
bail bond has been taken from either of the defendants in 
the suit, and the sheriff, who has thus become bail for all, 
after the rendition of the judgment and the issuing of the 
ca. sa., is directed by the plaintiff not to serve the ca. sa. on 
one of the defendants, he is still liable, as bail, for not sur- 
rendering the other defendant. Nash, J.. dissentiente. 
Jackson v. Hampton, 579. 


BASTARDS. 


1. On the trial of an issue in a case of bastardy, under the act 
of 1856, Rey. Stat., ch. 12, see. 4, the examination of the 
woman becomes full proof of the fact of paternity, and the 
jury is bound so to find, unless the defendant will show the 
fact not to be so, and this he can do onty by proof of impo- 
tence or nonaccess at such time as by the law of nature he 
could be the father. Evidence to show the improbability of 
his being the father is inadmissible. SS. vc. Goode, 49. 


ho 


. Upon the trial of an issue in a bastardy case, whether or not 
the defendant is the father of the child charged to him, it 
is not competent to introduce any testimony to show that 
the child was not a bastard. S. v. Wilson, 13). 


3. The adjudication of that question belongs to the justices, be- 
fore whom the oath of the woman is made, and if they decide 
against him upon that question he has a right to. bring it 
up by certiorari. Ibid. 


4, Where a single woman becomes pregnant in the county of 
Brunswick, where she had always resided, and went to New 
Hanover County, where she was delivered of the child, and 
then returned with her child to Brunswick: Held, that the 
justices of Brunswick bad the jurisdiction, under the Bas- 
tardy Act, to institute proceedings to subject the reputed 
father to the maintenance of the child. S. v. Roberts, 350. 
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BILLS OF EXCHANGE. 


When a bill has been drawn by A upon B, in favor of C, and is 
protested for nonpayment. the acceptance by C of another 
bill from B, unless it is expressly understood that this is to 
be a satisfaction of the debt by A, does not debar C of 
his action against A upon the original bill, provided the bill 
of B is dishonored. But it is necessary for C. in his suit 
upon the original bill. to show that he used proper diligence 
on the second bill and could not obtain payment. Gordon v. 
Price, 385. 


BOUNDARY. 


1. Where on the trial of an ejectment it appeared that one of the 
corner trees could not now he found, running the course and 
distance called for, but it was proved that many years ago a 
former owner of the land declared that the stump in a cer- 
tain pond was his corner: Held, that the court below did not 
err in instructing the jury that if this tree had been marked 
as a corner at the time of the original survey. then it would 
control the course and distance; but if subsequently marked, 
because the owner could not find the corner originally 
marked. then the course and distance would not be controlled 
by it. Jeehour v. Rives, 256. 


2°. Where a deed described a corner as being on the east side of a 
creek it is admissible for the party. by competent testimony, 
to show that the corner was in fact on the west side of the 
ereek. Hauser v. Belton, 358. 


BUNCOMBE TURNPIKE COMPANY. 


1. Under the charter of the Buncombe Turnpike Company tolls 
are only demandable at the gates erected on the road. There- 
fore, a person who passes on the road from one point to an- 
other, between which there are no gates, is not liable for any 
toll. Turnpike Co. v. Mills, 30. 


2. The act of Assembly incorporating the town of Henderson- 
ville and exempting the citizens of that town from work- 
ing “on roads without the limits of that town” does not 
exempt them from working on the Buncombe Turnpike Road, 
as provided by the charter of the Buncombe Turnpike Com- 
pany. The roads referred to in the act of incorporation are 
the ordinary public roads of the county. Turnpike Co. v. 
Bagrter, 222. 


COMMON SCHOOLS. 


Although the chairman of the board of common schools may not 
have been appointed on the day prescribed by the statute, 
and although the bond he gives may not have been directed 
by the County Court, vet if he accepts and acts under the 
appointment he and his sureties are bound by the bond as 
upon a common-law bond. 8S. v. Perkins, 3385. 


‘CONSTABLES. 


1. The term of a constable does not expire upon the day of the 
term of the court corresponding with that on which he had, 
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the year before, qualified and given bond, but it expires at 
the instant when his successor qualifies and gives bond. 
S. v. Wilroy, 329. 


2. The same construction must be given to the special provision 


for filling vacancies. Jbid. 


&. Where a constable in whose hands a judgment had been placed 


for collection, received in payment sundry notes of hand, 
and afterwards paid over the amount in money to the plain- 
tiff in the judgment: Held, that the constable could not 
afterwards recover, in the name of the plaintiff, the amount 
of the said judgment from the defendant in the judgment, 
although he could show that the notes received from the de- 
fendant were on insolvent persons and fraudulently passed 
to him. Rogers v. Nuttall, 317. 


CONSTITUTION. 
The Legislature has the constitutional power to consolidate of- 


fices by uniting the duties of one or more offices in one per- 
son, where the duties are not incongruous, as, for instance, 
the offices of clerk and clerk and master in equity. It is 
just, however, that the operation of such a law should be 
postponed until a vacancy occurs in the office whose duties 
are proposed to be transferred. VYroy +. Wooten, 377. 


CONTRACTS. 


1 


Where a man contracted to work for another for six months, 
son, where the duties are not incongruous, as. far instance, 
refused to pay the hire for those months, alleging that he 
was not bound to pay until the expiration of the six months, ° 
upon which the laborer refused to work any longer: Held, 
that the laborer was entitled to recover for his four months’ 
work. Dover v. Plemmons, 23. 


. Where a person agrees to work on the land of another for a 


share of the crop, the cropper cannot convey a legal title to 
his share of the crop to a third person before an actual divi- 
sion and appropriation. JfcNeely v. Hart, 63. 


. And the owner of the land who made the contract is not 


estopped to deny the right of such assignee to recover at 
law. Ibid. 


. To make a consideration for a promise it is not necessary that 


the person making the promise should receive or expect to 
receive any benefit. Brown v. Ray, 72. 


. It is sufficient if the other party be subjected to any loss or 


inconvenience. Jbid. 


. A trust or confidence reposed, by reason of an undertaking to 


do an act, though the undertaking be entirely voluntary and 
gratuitous, is a sufficient consideration to support an action 
on the promise, Jbi¢d. 


. Where A had contracted to sell certain land to B. and after- 


wards conveyed it to a trustee to be sold for the payment of 
his debts, and on the day of sale, upon A’s forbidding the 
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sale, it was agreed by parol between A, PB and the creditors 
secured by the deed of trust that the land should he sold 
and the money arising from the sale should be subject, in 
the hands of the trustee, to the claim of the rightful owner: 
fetid, that the trustee, although he had received the money, 
was not liable to an action of asswmpsit by A, A having at 
most but an equitable right. Gaither v. Hetrich, 174. 


8. A purchased a mare from B and gave his note for the price. 
At the bottom of the note the following was appended: “It 
is agreed and understood that a sorrel mare for which the 
above note is given js to remain the property of B until the 
above note is fully paid.” <A. without having paid the note. 
sold the mare to C: Held, that A had no right to sell and 
his yendee acquired no title. Ballew or. Sudderth, 176, 


9. AH contracts are several. although made by partners. Neif vv 
Childs, 195. 


10. Where a party claims as purchaser under an execution issuing 
from a court of equity and alleges that the other party 
claimed under a deed in fraud of the execution creditor, he 
must show the decree of the court as well as the execution, 
and to make the decree evidence it is requisite to have the 
bil] and answer and so much of the pleadings and orders as 
would show that the decree was pronounced il a cuuse prop- 
erly constituted between parties. Williamson vv. Bedford, 
198. 


11. A made a contract with B that he would place in the hands 
of a constable a Inrge amount of promissory notes endorsed 
by A to B take the constable’s receipt therefor and deliver 
it to B, upon which B was to deliver to A cotton yarn to the 
amount of the note. A, without phicing notes in the consta- 
ble’s hand. fraudulently procured him to sign a receipt, as 
if notes had been given him for collection, and handed the 
receipt to B, whereupon B delivered the cotton yarn accord- 
ing to the contract: Held, that B might maintain an action 
against A. either in case in asswipsit or in tort. at his elec- 
tion. Hoke vv. Fleming, 263. 


12. In action for the breach of a contract for repairing a vessel, 
when the contract was to have the repairs effected by 1 
June: the plaintiff did not apply for the vessel until 5 July. 
and the repairs were not then finished: J/7eld, that he was 
entitled to recover what the vessel would have earned in 
freight from 1 June until she was delivered, if that was the 
ineasure of damages. Sikes v. Paine, 280. 


138. A bond was given to A. B. for the rent of a house and lot, 
and in the same instrument was the following stipulation: 
“and the said A. B, is to put the house in order and put up 
the fences.” ete, The Jessee entered upon and enjoyed the 
premises during the time: Afeld, that the covenant to repair 
was not a precedent condition, and A. B. was entitled to re- 
cover the rent. without showing that he had made any re- 
pairs, Watters vy Sma, 292. 
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14. Where a contract is made in another State it is to be governed 
by the laws of that State and not by those of North Carolina. 
Anderson v. Doak, 295. 


15. A conveyed to B a tract of land, “together with the horses, 
cattle, ete, and all crops on the ground,” in trust to sell for 
the payment of debts. At the date of the deed there was a 
corn crop on the ground, but it was afterwards destroyed by 
frost, und a new crop was planted by A, who had been per- 
mitted to remain in possession. C afterwards seized this 
new crop and converted it to his own use: Held, that B 
was entitled to recover the value of this crop from C, in 
action of trover. Black uv. Eason, 408. 


16. The construction of a contract is a matter of law. When com- 
mitted to writing the meaning of the terms, when they are 
explicit, is a question for the court; but if doubtful and un- 
certain, they may be submitted to a jury with proper instruc- 
tion. If the contract is verbal and the parties dispute about 
the terms, that is a mattér of fact for the jury; but if there 
be no dispute about the terms, and they be precise and ex- 
plicit, it is for the court to declare their effect. Festerman 
v. Parker, 474. 


17. If a contract to perform certain stipulated services for a cer- 

) tain sum is not rescinded by the mutual consent of the par- 
ties, then a promise to pay an additional sum for the same 
seryices is without consideration and cannot be enforced. 
Tbid. 


18. Where a man has enticed away another’s wife, and he and the 
husband entered into a written contract by which it was 
stipulated that the former should retain the wife and sup- 
port her: Held, that this contract was against public policy, 
and, at all events, that the husband could rescind it by mak- 
ing a demand for the restoration of his wife, and if this was 
refused, had a right to his action for the subsequent deten- 
tion. Barbee v, Armistead, 530. 


COUNTY JURISDICTIONS. 

Notwithstanding the act of 1844, ch. 13, relating to jury trials in 
counties of Henderson and several others named in the aet, 
a person cannot maintain an action on the case for the over- 
flowing of his land by the erection of a dam for a public 
gristmill in the county of Henderson, without having first 
proceeded by petition either in the County or Superior Court 
of Henderson, according to the provisions of the general law 
passed in 1836, /ting v. Shuford, 100. 


DETINUE. 


1. Where A, having a claim for a negro slave, sued out a writ of 
replevin, under which the sheriff seized a negro in the pos- 
session of B, which writ for cause was quashed: Held, that 
A could not sustain an action of detinue against B until the 
Slave had actually been restored to the possession of B. 
Foscue v. Eubank, 424. 
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2. In an action of detinue the plaintiff must show an actual pos- 
session in the defendant of the thing demanded, at the time 
shortly before the writ issues, or a controlling power over it. 
Ibid. 


DEVISES. 


1. A devised as follows: “I give to the lawful heirs of my son B, 
deceased, the plantation whereon I now live.” “I give to 
sons © and D and their children the residue of my estate, 
both real and personal,” ete.: Held, that although the testa- 
tor had bought a tract of land adjoining that on which he had 
previously lived, yet, as he cultivated the two as one farm 
for many years, they were both to be included in the devise 
to the heirs of B as: “the plantation on which he then lived.” 
Stowe v. Davis, 441. 


2. It is not competent in the construction of a will to prove by 
witnesses that the testator meant a clause in his will to be 
different from what it was written, or afterwards declared 
that the clause was different from the purport of it on its 
face, though evidence of parcel or not parcel of the thing 
devised, or any other that serves to fit a thing to the de- 
scription, is admissible. Jbid. 


3. Where A, having several tracts of land, devises one tract in 
fee to B, who is one of his heirs, and another tract in fee to 
C, another heir, each takes by devise, and not by descent. 
Raiford v. Peden, 466. 


DIVORCE. 


1. On the trial of issues directed by the court, upon a petition 
for a divorce. the mere confession of the husband that he 
was guilty of the adultery charged is not admissible evi- 
dence, Hansley v. Hansley, 506. 


2. A divoree a vineulo matrimonti will not be granted unless it is 
alleged and shown that the husband or wife lived in adul- 
tery after the separation had taken place. Ibid. 


DOWER. 


On a petition for dower, when it appeared that the deed under 
which the widow’s husband claimed had been delivered, but 
had not been registered at the time of his death and could 
not since be found: Held, that the husband did not die 
seized, and the widow had no right to recover her dower, at 
Jeast in a court of law. Thomas v. Thomas, 123. 


EKJECTMENT. 

1. Where a defendant in an execution is sued in ejectment by 
the purchaser under that execution, he is not prevented from 
contesting the right to recover, unless the execution was a 
valid one. Smith v. Fore, 37. 


2. Generally speaking, in an action of ejectment one who comes 
in as landlord is to be taken as admitting the possession of 
all the land described in the declaration to have been in the 
tenant and to be in himself. King v. Brittain, 116. 
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3. But when a declaration embraced several tracts, held sepa- 
rately by different tenants, the admission of possession by 
the landlord should be referred only to the tract occupied 
by the tenant on whom the process was served. King v, 
Brittain, 116. 


4, The actual possession under color of title for seven years, 
though of a very small portion of the land, and that in the 
midst of the woods, will confer the title on the possessor to 
the whole tract covered by his grant, there being no actual 
possession of any other part by another person. Lenoir v. 
South, 237. 


. In an ejectment the jury may find the precise interest of the 
lessor of the plaintiff and find: the defendant guilty as to 
that, and judgment shall be entered accordingly. Jbid. 


| 


6. When the real plaintiff in ejectment is a tenant in common, 
though he may declare for the whole, he has not an abso- 
lute right to have a verdict for the whole, but the jury may 
render such a verdict. leaving the plaintiff to take posses- 
sion at his peril. The more correct course, however, is, 
when the extent of the title can be seen with reasonable cer- 
tainty, to set forth in the verdict the undivided share to 
which the title appeared and to enter the judgment accord- 
ingly. Pierce v. Wanett, 446. 


7. A plaintiff who has recovered in an action of ejectment has 
no right to seize upon the produce of the land which has 
been severed before the writ of possession executed. His 
remedy is by an action for the mesne profits. Brothers v. 
Hurdle, 490. 


ELECTIONS. 

When a man is indicted under the statute for “knowingly and 
fraudulently voting at an election,” when he is not qualified 
to vote, he cannot justify himself by showing that he was 
advised by a very respectable gentleman that he had a right 
to vote; for the inaxim, that “ignorance of the law excuses 
no man,’ applies as strongly to this case as to any other. 
S. v. Boyett, 336. 


ESCAPE. 


1. In an action for an escape, if the defendant wishes to except 
upon the ground of its being a penal action, that it is brought 
in the wrong county, he must make the objection by a plea 
in abatement. Whicker v. Roberts, 485. 


2. Where a prisoner confined for debt escapes, the officer, in an 
action against him for the escape, can only excuse himself 
by showing that he has not only made fresh pursuit, but 
also that he bas actually recaptured the prisoner before suit 
brought. Without this, fresh pursuit will not excuse the 
officer, even though the prisoner die before the officer has 
it in his power, by due diligence, to recapture him. bid. 


3. In this State the defense of fresh pursuit and recapture need 
not be by plea, but may be made on the general issue. Ibid. 
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ESTOPPEL. 


1. The doctrine of estoppel does not apply to the sovereign nor 
to the assignee of the sovereign. Wallace vc. Maaiell, 110. 


2. A, being entitled to a distributive shure in certain slaves be- 
longing to an intestate’s estate. before administration granted, 
convered by deed to B certain of the said slaves specifically 
and by name. After letters of administration issued, B, who 
was also one of the next of kin, joined with A and the other 
next ef kin in a petition against the administrator for a set- 
tlement of the estate and a division of the slaves, and the 
slaves which had been convered by A to B were under the 
proceedings on that petition allotted to A. Pass v. Lea, 410. 


3. Held, that in an action by B evainst A to recover the slaves, A 
was estopped from denving that she had title to the slaves 
at the time she conveyed them. J/bid. 


4. Held, that the proccedings under the petition did not estop B 
from «asserting his title against A. Jbid, 


EVIDENCE. 

1. The record of the removal of a cause from one county to an- 
other is not relevant nor proper evidence to be submitted to 
the jury on the trial of the case, and counsel have no right 
to draw any inferences from it in their remarks to the Jury. 
Bumgarner v. Atanney, 121. 


2. Under the act of 1848S. ch. 55. on the trial of an ejectment, 
brought by a purchaser at an execution sale against the de- 
fendant in the execution or one bound by its teste, no judg- 
ment need be shown at all events, unless the purchaser be 
the plaintiff in the execution. Rutherford v. Raburn, 144. 


3. In cases where it is necessary to produce the judgment, as 
where the opposite party claims under a prior conveyance, 
2 variance between the judgment and the execution will not 
avoid the proceedings under the execution, provided enough 
appears te enable the court to see, with reasonable certainty, 
that in fact the execution was issued and intended to en- 
force the particular judgment. Jbid. 


4, In this case the note on which the judgment was obtained was 
payable to the firm of “Lester. Kilgore & Bates,” the judg- 
ment was in the numes of “Philip Lester, Josiah Kilgore and 
William Bates.” and the execution was in the name of “P. 
Lester, Kilgore & Bates.” and for the same amount as the 
judgment: feild, that the variance in the names came within 
the mischief intended to be remedied by the act of 1848 and 
did not vitiate the execution, /bid, 


5. Although land alone is mentioned in the act of 1848, it seems 
to be the unavoidable interpretation of it that the sales of 
personalty under execution must in Hke manner be upheld 
as being within the mischief. Jbid. 


6. It is sufficient evidence of the probate of a will to pass real 
estate that it is certified by the clerk that “it was proved in 
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EVIDENCE—Continued. 


open court by H. G., a subscribing witness, and recorded,” 
when it appears on the face of the paper that there were two 
subscribing witnesses. Jfarven uv. Springs, 180. 


(7. Where the lessors of the plaintiff claimed as the heirs at law 
of one A. D., who was dead: Held, that the declarations of 
the said A. D. that the said lessors were the children of a 
married sister, decensed, and were her nearest living rela- 
tions, were admissible in evidence to prove the fact of such 
relationship. Moffitt cv. Witherspoon, 15. 


& Such declarations are competent to prove marriages as well as 
births. /bid. 


9. The declarations of counsel on the trial of a cause, as to mat- 
ters of fact, are not evidence against one who was managing 
the suit as agent of the client. even if they could be against 
the client himself. bid. 


10. Held, that it was error in a judge to instruct the jury, when 
the inquiry was as to the mental capacity of a party, that 
“it was not sufficient that she should be able merely to 
answer familiar questions, but to manage her business with 
judgment and discernment.” It is sufficient if the person 
understood what he was about. Jbdid. . 


11. A party does not make one his witness by taking his deposition, 
which he declines to read, or by having him subpoenaed and 
then declining to examine him. Neil v. Childs, 195. 


12, When a witness is impeached by showing that he has made 
contradictory statements, it is perfectly regular, in reply, to 
show that he has made consistent statements. Hoke v. Flem- 
ing, 263, 


18. In an action for a breach of contract for repairing a vessel, 
in not making the repairs according to the contract, after 
the plaintiff had given evidence of the condition of the ves- 
sel, after she was returned to him, it was competent for him 
to introduce witnesses of skill in such matters to give their 
opinion upon the evidence first given as to the difference in 
the value of the vessel as thus repaired and what her value 
would have been if repaired according to the contract. Sikes 

; uz. Paine, 280. 


14. And it is not necessary that such witnesses should be regular 
ship carpenters, if they have occasionally worked on vessels, 
owned and sailed in them for a long time and possess the 
requisite skill to enable them to judge. Jbid. 


15. Where a plaintiff charged a defendant, as his agent, with 
having received the hires of negroes subsequent to Novem- 
ber. 1840. and the defendant offered to prove that another 
person, as his agent, had received the hires prior to Novem- 
ber, 1840: Held, that this evidence was irrelevant and prop- 
erly rejected. Beasley v. Downey, 284. 


16. A deposition of a witness was taken on 28 December, 1846, on 
a netice served on 26th of that month. under the act re- 
quiring three days’ notice to be given, the party opposing the 
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deposition appearing at the time of taking it and objecting to 
the length of notice and declining to cross-examine: Held, 
that the deposition should be rejected. /bid. 


17. One day in such eases is to be counted inclusive and the other 
exclusive. Jbid. 


18. In an action of assault and battery, when the defendant 
offered evidence to show that he was not actuated by malice 
in making the assault. it is competent for the plaintiff, in 
reply, to prove that the defendant, since the commencement 
of this action, had proposed to fight him, though this proof 
could not have been offered in chief. J/ills v. Carpenter, 298. 


19. A party may give in evidence the declarations of a deceased 
person, made against his interest. upon the subject-matter in 
controversy, Peace v. Jenkins, 355. 


20. In an action upon a bill of exchange the evidence of a wit- 
ness, who cannot swear to the handwriting of either party 
of the firm. in whose name the bill was drawn, but who testi- 
fies that in his opinion the handwriting was the same as that 
of many notes he had presented to the firm and which had 
been paid by them, was competent, and it was.proper to leave 
such evidence to the jury, to be judged of by them. Gordon 
v. Price, 385. i 


21. By the law merchant a protest of a bill by a public notary is 
in itself evidence. And by our statute, Rev. Stat. ch. 15, 
sec, 10. such protest is prima facie evidence. Jbid. 


22. Where a witness is impeached on the ground of bad character, 
evidence may be given of previous statements made by the 
witness consistent with his testimony on the trial. S. v. Dove, 
469. 


23. Although an impeaching witness may be examined as to the 
general moral character of the witness impeached, and also 
as to his character for truth when on oath and when not on 
oath, it is not necessary to put these questions in any par- 
ticular order. Jbid. 


EXECUTION. 

1. Where a venditioni erponas has issued and the land mentioned 
in it has been sold. another venditioni erponvas cannot issue, 
but if it does, it is invalid and the purchaser under it 
acquires no title. The proper execution, if a balance of the 
judgment is unpaid, is a fi. fa. Nimith v. Fore, 37. 


2. An officer who has an execution is bound to levy it on the 
property he finds in the defendant's possession, unless he 
knows or has reason to believe that it does not belong to 
him or is by law exempted from execution. Henson v. Ed- 
wards, 48, 


8. An officer, having an execution, levied on a gun belonging te 
the defendant and sold it: Held, that, not knowing or hav- 
ing good reason to believe that it was used by the defendant 
for inustering, and therefore exempt from execution, he was 
not Hable to him for taking and seizing the gun. Jbid. 
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EXECUTION—Continued. 
4. It was the duty of the defendant in the execution to have in- 
formed the officer, before the sale, that the gun was kept for 
the purpose of mustering. J/bid. 


5. An execution does not bind trust estates from the teste, but 
from the time it is “sued.” Wéilliaimson v. James, 162. 


6. Under an execution to sell the lands descended from A to B, 
the sheriff has no authority to sell lands devised from A to 
B, and such sale will be void. Raiford v. Peden, 466. 


FORCIBLE TRESPASS. 
1. The offense of forcible trespass must be charged as being done 
with a strong hand, “manu forti,”’ which tmplies greater 
force than is expressed by the words “vi ef armis.” SS. v. 
Ray, 39. 


2. To constitute the offense there must be a demonstration of 
force, as with weapons or a multitude of people, so as to 
involve a breach of the peace or directly tend to it and be 
calculated to intimidate or put in fear, Jbid. 


3. To make a forcible trespass indictable some person must be in 
the house or on the premises to cause the acts complained of 
to amount to a breath of the public peace or have an imme- 
diate tendency to provoke it--some person who has a right 
to defend the possession or be provoked at its invasion. S. v. 
Walker, 284. 


4, The indictment for forcible trespass must charge who was 
present at the time of the alleged trespass, and if, on the 
trial, it appears that such person was not present, the de- 
fendant must be acquitted. Ibid. 


FRAUDS AND FRAUDULENT CONVEYANCES. 


1. Where an agreement was made between a father and his 
sons that they should purchase his land at execution sale, 
at an undervalue, for his use and for the purpose of keep- 
ing off other creditors: Held, that a purchase by the sons 
under such circumstances was fraudulent and void against 
creditors, whether the money was furnished by the father 
or paid out of their own means. Morris v. Allen, 203. 


2. Under Laws 1840, ch. 28, the possession by a fraudulent donee 
cunot operate as notice of the conveyance to him of any 
Jand but such tract or parcels of tracts as may be occupied 
by him at the time of the second purchase; and especially it 
cannot so operate as to any parcels continuing in the pos- 
session of the donor. Wade v. Hiatt, 302. 


8. Before the passage of the act of 1840, ch. 28, no voluntary con- 
veyance of property, even to a child, could be upheld to de- 
feat an existing creditor, if the creditor could find no other 
property of his debtor out of which to obtain satisfaction. 
Houston v. Bogle, 496. 


4. The act of 1840, ch. 28, applies only to voluntary conveyances 
made after that act went into force. Its application to prior 
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FRAUDS AND FRAUDULENT CONVEYANCES—Continued. 


voluntary conveyances would be unconstitutional, as it is 
not the province of the Legislature, but of the judiciary, to 
declare what the law was before the passage of any act. The 
Legislature cannot divest vested rights. Jbid. 


GIFTS OF SLAVES. 
A, in 1825, made a parol gift of a negro man to her grandson B. 


GRANT. 


B’s father took him into possession at that time and kept 
him till 1841, when he conveyed him and other negroes by 
deed of gift to his said son and delivered him to B. In 1840 
the grandmother’s husband (she having been married a 
second time) demanded the negro man of the father, who re- 
fused to deliver him. B kept the negro from 1841 to 1846, 
treating him as his own. In 15438 B requested permission of 
his grandmother to sell the negro, which was refused: Held, 
that B’s possession, under those circumstanees, for five years, 
even with a constant claim of title, could not divest the right 
of his grandmother’s husband. Graham v. Davidson, 245. 


1, From an actual, continuous possession of land up to known | 


ws) 


ow 


He 


Ot 


boundaries for thirty years the law presumes a grant to the 
party in possession and a title in those claiming under him, 
and the jury should so find. Wallace v. Maxwell, 110. 


. The occupation must be such as is consistent with the usages 


of agriculture, such as cultivating the land, clearing new 
and turning out old fields, and cutting timber promiscuously. 
Ibid. 


. Where A, B. C and D had had pessession of 2 traet of land 


for upwards of forty years, under successive conveyances 
from A to B, and from B to © and from C to D, with the 
exception of five years, between the twentieth and twenty- 
fifth year, during which period no possession was proved: 
it was held that, notwithstanding, a presumption arose of a 
grant from the State. [teed v. Earnhart, 516. 


. A continuous, unceasing possession is not necessary to raise 


such a presumption. Jbid. 


. The presumption of a grant, from long possession, is not based 


upon the idea that one actually issued, but because public 
policy and “the quieting of titles make it necessary to act 
upon that presumption.” The presumption can only be re- 
pelled by proof of the fact that the State never did part with 
its title. bid. 


HUSBAND AND WIFE. 
1. Where a judgment was obtained before a justice of the peace 


against a husband and wife, on a bond executed by them 
during their coverture, and execution levied on the land of 
the wife and returned to the County Court, where, after the 
death of the husband, an order was made for the sale of the 
land: Held, that the wife was entitled to a certiorari to the 
Superior Court. Lassiter v. Harper, 392. 
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HUSBAND AND WIFE—Continued. 

2. Upon the probate of a deed for land by husband and wife, 
the wife residing in another State, a commission to take the 
private examination of the wife may issue from the court of 
the county where the land lies, under the act of 1751. In 
the Revised Statutes, by a misprint, the word “country,” 
in the act of 1751, is changed to the word “county,” but from 
the context the construction of the Revised Statute must he 
the same as that of the act of 1751. Pierce v. Wanett, 446. 


3. In order to be allowed to introduce in evidence the deed of a 
married woman, the following facts were proved: “that 
upon the record of New Hanover County Court, at August 
Term, 1818, there was an entry in these words: Ordered that 
John McColl and David Jones be appointed to take the pri- 
vate examination of Sarah Pierce, wife of Peter, touching 
her free execution of a deed executed by them to Samuel 
Potter. dated 21 July, 1818. On 10 August the clerk issued 
a commission to the said McColl and Jones, as residents of 
New Hanover, to take the privy examination of the feme, 
reciting that the deed had been proved in the County Court, 
and that it had been represented to the court that the said 
Sarah could not travel. ete.. and upon it the commissioners 
on the same day returned the private examination,” and then 
follows an entry on the commission that the execution of the 
deed was proved by McColl, who, and Jones, are the subscrib- 
ing witnesses, upon which it was registered: Held, that this 
was not sufficient proof of the execution of the deed by the 
wife. Jbid. 


4, A married woman cannot make a contract with her husband, 
except through the intervention of a third person. to whom 
the duty of enforcing it. in her behalf, belongs. It must be 
by deed, to which she must be a party. Barbee v. Armstead, 
530. 


See Divorce; Marrying an Infant Female. 


INDICTMENT. 


1. At the common law no trespass on chattels was an indictable 
offense without a breach of the peace; that is, either the 
peace must be actually broken or the act complained of must 
directly and manifestly tend to it. as being done in the pres- 
ence of the owner, to his terror or against his will. S. v. 
Phipps, 17. 


2. Although it is not proper, in an indictment, to lay an offense 
as committed against “the act of Assembly.” instead of say- 
ing against the “statute,” vet the informality is one of those 
cured by our act of Assembly. S. v. Tribatt, 151. 


3. It is not necessary nor convenient to introduce, in an indict- 
ment for a misdemeanor, to which the statute of limitations 
applies. averments, with the view of taking the case out of 
the statute, by bringing it within the proviso. S. v. Watts, 
369. 


4, Where on a capital trial the prisoner challenges a juror for 
favor, and the solicitor for the State admits the cause as- 
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signed to be true, the prisoner is bound by his challenge and 
cannot afterwards be allowed to have the matter tried, either 
by triers or the court. S. v. Creasman, 395. 


5. On the trial of an indictment for murder, where it is alleged 
for error that the court improperly overruled a challenge of 
the prisoner to one of the jurors, the record must show for 
what cause the challenge was made; otherwise the Supreme 
Court cannot say whether there was error or not. S. wv. 
Dove, 469, 


6. Where a juror, upon being challenged, swears that he has 
formed and expressed an opinion, but only upon rumor, but 
that he could do impartial justice upon hearing the evidence 
in the case, prima facie the juror is competent, though in 
sole cases the court or the triers may find otherwise. J/bid. 


INSOLVENT DEBTORS. 


Where a man has been arrested under a capias ad satisfacien- 
dw. and has given bond for his appearance at court, where 
an issue of fraud has been made up, where the issue has been 
eontinued from term to term, where his sureties have from 
tine to time surrendered him. where the issue has been de- 
cided against him and he has been committed to prison—in 
all these eases, at the instance of the creditor: Held, that, 
under the act. Rey. St., ch. 58, sec. 6. the creditor is responsi- 
ble to the jailer for his fees, or aNowance for the food fur- 
nished to the prisoner. during the whole time he was con- 
fined in jail. Veal v. Flake, 417. 


JUSTICE’S EXECUTIONS. 

1. If the jury can collect from the testimony that the description 
of land levied on by a constable under a justice’s execution 
as fully identifies it as if the words of the act of Assembly 
had been literally followed. the levy must be pronounced to 
be good. Jones v. Austin, 20. 


2. Where the return of 2 copstable of a levy on land, under an 
execution from a justice out of court, does not state that 
. there was a want of goods and chattels. and the court di- 
rects a venditioni exponas, the court must be presumed to 
have acted right—to have acted upon a waiver of the search 

for goods and chattels. /bid. 


JUSTICE’S JURISDICTION. 


1. A note for $70, payable in current bank votes, though it is not 
negotiable, vet comes within the jurisdiction of a single jus- 
tice. S.v. Corpening, d8. 


2. A justice of the peace before whom a warrant is tried is not 
permitted to sign the name of a surety to the stay of execu- 
tion, even though the person whose name is signed after- 
wards assents to it and pays the judgment. Rickman v. Wil- 
liams, 126. 


8. It seems that none but the surety himself or one for him in 
his presence can sign his name to the stay of a justice’s exe- 
cution. Jbid. 
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LIMITATIONS, STATUTE OF. 
1. To repel the statute of limitations, a promise to pay must be 
proven, either express or implied. Smith v. Leeper, 86. 


2. The law will imply a promise when there is an acknowledg- 
ment of a subsisting debt, unless there be something to rebut 
the implication. Jbid. 


3. If one pays a debt in part, the law iniplies a promise to pay 
the balance, in the absence of any circumstances to negative 
such a promise. bid. 


4, When a copy of an account was shown to the defendant, and 
she said “she had no inoney, but would call in a few days 
and settle it,” that “she did not intend to cut him out of it”: 
ifeld. that this was an explicit acknowledgment of a subsist- 
ing debt, from which a promise to pay might be implied—if, 
indeed, there was not evidence of an express promise. Ibid. 


5. Where only one of several tenants in common of a negro sues 
in tort, the statute of limitations cannot operate upon him, 
though it might against all, if his cotenants, against whom 
it was available, joined in this action. Quere, How would 
it be if the objection had been taken by a special plea? 
Weare v. Burge, 169. 


6. An adverse possession of a slave for three years confers on 
the possessor a complete title to the slave. Call v. Hllis, 250, 


MAD DOGS. 

In an action under the act of Assembly, Rey. Stat., ch. 70, giving 
a penilty of $50 against the owner of a dog, if he has good 
reason to believe le bas been bitten by a mad dog, and yeg- 
lects or refuses to kill him immediately, it is not necessary 
to prove that the biting dog was in fact mad; it is sufficient 
if the owner of the dog had good reason to believe he was 
mad. Wallace v. Douglas, 79. 


MALICIOUS PROSECUTION. 
1. In an action for malicious prosecution the oath of the prosecu- 
tor in the original complaint or before a magistrate is evi- 
dence for him. Johnson v. Chambers, 287. 


bo 


A defendant in an action for malicious prosecution is only 
to be fixed with the want of probable cause by what he 
knows when he commences the prosecution; although he is 
allowed to protect himself by any facts which he is after- 
wards able to prove, which show the plaintiff to be guilty, or 
tend to show it. Jbid. 


3. The dismissal of a State's warrant by a magistrate raises the 
presumption of a want of probable cause, but not of malice. 
Ibid. 


4, The law raising no such presumption, the question of malice 
must be left to the jury, as a question of fact, and cannot 
be decided by the court. Jbid. 
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MARRYING AN INFANT FPEMALE. 
1. On an indictment for marrying a female infant under the age 


of fifteen years, where the defendant relies upon the statute 
of limitations as to prosecutions for misdemeanors (Rev. 
Stat., ch. 35, sec. 8), proof that the marriage was by consent 
of the mother and was solemnized by a minister of the gos- 
pel in the presence of six or seven persons, and that the par- 
ties lived together afterwards, openly, as man and wife, 
shall protect the defendant from the operation of the pro- 
pra that the offense was committed in secret. S. v. Watts, 
69. 


2. So, where the parties went to an adjacent county to be mar- 


MILLS. 


ried and afterwards returned to the county of their domicil, 
where they lived together as man and wife, the fact being 
known to the community, and the defendant continuing in 
the open exercise of his duties as a minister of the gospel, it 
eannot be held that he absconded from the county in which 
he was married, or concealed himself, so as to bring his case 
within the operation of the second part of the said proviso. 
lbid. 


1. Possession alone will maintain an action on the ease at com- 


mon law for overfiowing one’s land, and therefore is suffi- 
cient to support a petition under our act of Assembly, in re- 
lation to mills. Pace v. Freeman, 108. 


2. The act of Assembly of 1844, which excludes trial by jury in 


the county courts of Henderson and other counties named, 
refers to trials by a jury in court. A petition, therefore, to 
recover damages for injury to one’s land from the erection 
of a milldam must still be brought in the county courts of 
those counties. J/bid, 


MORTGAGE. 
A conveyed to B a tract of land by a deed absolute on its face, 


but intended merely as a security for money loaned, and B 
gaye a bond for the reconveyance of the land, when the 
money was repaid; afterwards B sold the land to C for a 
full and valuable consideration, and then the creditors of A 
sold the land by execution, and D became the purchaser: 
Held, that D only acquired the right of A, that is, the right 
to demand in equity a conveyance of the land from C, upon 
paying what remained due of the money loaned by B to A. 
Kerr tv. Davidson, 269. 


NUISANCE. 
1. A person cannot kill a dog in the owner’s house or yard, upon 


the pretense that he is a nuisance, because he had at a former 
period chased or bitten some one else. Perry v. Phipps, 259. 


2, Where a man has been attacked by a dog on the owner’s prem- 


ises, but the dog is driven off by the family. so that the man 
is no longer in danger of being bitten, he is not justified in 
killing the dog while the latter is running from him. Jbid. 
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OFFICIAL BONDS. 


Where a statute requires a bond from an officer for the faithful 
discharge of his duty, and a new duty is attached to the 
office by statute, such bond, given subsequently to the lat- 
ter statute, embraces the new duty and is a security for its 
performance. unless where, when the new duty is attached, 4 
bond is required to be given specifically for its performance. 
Boger uv. Bradshair, 229. 


PARTITION OF SLAVES. 


On a petition for the partition of slaves, when the defendant de- 
nies the petitioner’s rights and insists that he (the defend- 
ant) is entitled to the slaves tn severalty, it is not necessary 
for the petitioner, as in the case of a petition for the parti- 
tion of land, to establish his right at law before the relief he 
seeks can be granted. The court in which the petition is filed 
must decide the question of right. Fdiards v. Bennett, 361. 


PARTNERSHIPD, 


1. Where a partnership was about to be formed, and one who 
was to be a member purchased a chattel, which was after- 
wards used by the firm, and agreed by them to be taken from 
him upon his retiring from the business, and the note he gave 
for the chattel was, in consequence of this agreement, surren- 
dered to him: Meld, that the other partners were bound to 
pay the original vendor. Shaver vc. Adams, 138. 


2. In an action by a surviving partner for a debt alleged to be 
due to the firm the defendant cannot avail herself of a debt 
due to her by a deceased member of the firm, though the con- 
tract between the latter and the defendant was that the debt, 
being for the board of this partner, should be paid out of the 
store, in which the plaintiff and the defendant were copart- 
ners. Norment vu. Johnston, 89, 


PAYMENTS. 


1. When the law is called npon to make the application of pay- 
ments by a debtor to a creditor who has various demands 
against him. and no application has been made by the par- 
ties, the application can only embrace debts or demands for 
certain sums. or such as can be made certain, as accounts 
for work and labor or for goods sold or the like, but not un- 
eertain and unliquidated damages. Ramsour v. Thomas, 165. 


2. There is another rule in this application by the law that it 
is to he first made to the debt for which the security is the 
most precarious. Ibid. 


3. The commissioners of New Bern recovered a judgment against 
the sheriff and his sureties for the amount of the taxes due 
to the town, which he had failed to pay over. Afterwards 
one of the sureties had the money paid and an assignment 
made to a third person of the judgment, by the attorney of 
the commissioners, which was afterwards ratified by the 
commissioners, and a receipt was given by the treasurer of 
the board to the sheriff to enable him to renew his bonds. 
Comrs, vt. Dawson, 436. 
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PAYMENTS—Continued. 
4. Held, first, that the payment of the money and the assignment 
to a third person of the judgment did not amount in law to 
i payment and satisfaction of the judgment, as against the 
defendants therein. Jbid. 


5. Held, secondly, that although the receipt may have operated 
as a fraud upon the court, yet it is not conclusive as to the 
fact of payment by the defendants in the judgment, but may 
be explained. Jbid. 


PLEADING AND PRACTICE. 


1. Where a defendant wishes to avail himself of a certificate of 
discharge in bankruptcy, obtained after his pleas had been 
entered, he must plead it as a plea since the last continu- 
ance. Corpening uv. Grinnell, 15. 


2. When the judge charges, in an action for work and labor done, 
that work done on the land of the hirer “was necessarily 
beneficial,” he erred, if he stated that as a principle of law, 
and if he stated it as a matter of fact he erred, because he 
had no right to state his opinion upon the matter of fact. 
Dover v. Plemmons, 23. 


3. The statement of the case by the presiding judge is, in our 
practice, a substitute for a bill of exceptions, which sets 
forth the errors complained of. If no such statement accom- 
panies the appeal, and no error appears on the record, the 
judgment will be affirmed. S. v. Ray, 29. 


4. The person to whom the money is due on a claim put into 
the hands of a constable for collection should be the rela- 
tor in an action brought on the official bond for a breach 
of his duty in relation to such claim, and not the agent of 
such party, though the claim had been first put into his 
hands, he being a constable, and having transferred it for 
collection to the person sued. S. v. Farmer, 45. 


. A judgment nune pro tune is a judgment of the term of the 
eourt at which the court making the amendment says it 
ought to have been rendered. Bradhurst v. Pearson, 5d. 


cr 


Oe 


. It is the duty of every court to make its own record, and no 
other court can indirectly examine into the manner in which 
itis made. S. v. Corpening, 58. 


1 


. The party with whom a constable makes the contract for the 
collection of a note is the proper relator in an action on his 
official bond, and not the person to whom the note is payable. 
Tbid. 


8. Where there is an appeal by either party from an interlocu- 
tory order in relation to a rule founded on an affidavit, the 
court below should send up the facts as they find them, and 
not merely the affidavit, which is only evidence. Wallace v. 
Reid, 61. 


9. Action for a joint battery and false imprisonment against four 
persons was tried. By agreement of counsel the verdict, if 
agreed upon, was to be rendered during the adjournment 
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of the court. The jury returned a verdict finding all the 
defendants guilty and assessing separate damages against 
each, and the clerk entered the verdict accordingly. When 
the court met after the adjournment, the jury being in- 
formed that they had done wrong in assessing separate dam- 
ages, were permitted to amend their verdict, by finding dam- 
ages against all the defendants jointly: Held, that the judge 
below acted properly in permitting the amendment of the 
verdict. Curtis vu. Smart, 97. \ 


Upon the trial of an indictment for an affray, after the jury 
had returned into court and intimated an intention to acquit 
one of the defendants, but had not announced their verdict, 

the court told them that if they believed the evidence, both 
of the defendants were guilty; whereupon the solicitor for 
the State directed the clerk to enter a verdict of guilty as to 
both, which was done, and the jury, being asked if that was 
their verdict, made no direct assent but by a nod from each 
of them: Held, that this proceeding was so irregular and 
contrary to the established mode that the judgment should 
be set aside. S. vu. Shule, 153. 


In actions of contract the parties must all join in the action, 
or advantage may be taken of the nonjoinder on the general 
issue; but, in actions of tort, the nonjoinder must be pleaded 
in abatement. Weare v. Burge, 159. 


An action upon the administration bond of an administrator, 
for a distributive share belonging to 2 married woman, must 
be brought on the relation of the husband and wife, though 
the husband may have assigned his wife’s share to a third 
person. S. uv. Clark, 172. 


Where a certain duty arises under a sealed instrument, merely 
accord and satisfaction by parol is no sufficient answer, for 
a deed ought to be avoided by a matter of as high a nature. 
Cabe v. Jameson, 193. 


But where the covenant sounds altogether in damages, though 
secured by a penalty, accord and satisfaction executed, 
though in parol, is a good defense. Jbid. 


If the promise declared on be an absolute one, and that 
proved be conditional. the variance is fatal, as where the 
plaintiffs declared that in consideration the plaintiffs would 
pay the defendant 8100 for the lease of « gold mine, he 
would warrant that they should make that sum in ten days; 
and the promise proved was, if they aould do the work he 
would warrant, ete.: Held, that the variance was substan- 
tive and fatal. Starnes vw Ericvin, 226. 


In an action on a verbal agreement alleged to contain a war- 
ranty it is competent for the jury to decide whether the 
word “warrant” was used by the vendor merely as a word 
of high commendation of the subject of the trade or whether 
it was intended to import that the vendor would be liable in 
damages if the thing sold should not answer the description. 
Ibid. 
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Where a verdict is rendered in the court below in favor of the 
plaintiff, he cannot in the Supreme Court suffer a nonsuit. 
S. v. Mizell, 279. 


After pleading in chief it is too late for the defendant to take 
exception to the writ. Miils v. Carpenter, 298. 


Where personal property is left to one for life, remainder to 
others, and after the death of the tenant for life it comes to 
the possession of the administrator of such tenant, those 
entitled to remainder cannot sue the administrator by peti- 
tion in a court of law, under the statute, Rev. Stat., ch. 64, 
sec. 5, but must proceed in equity, because no such fiduciary 
relation as that contemplated by the statute exists between 
the parties. Pool v. Davis, 310. 


The plaintiffs placed in the hands of one A a judgment to col- 
lect against B. Afterwards A paid the amount of the judg- 
ment to the plaintiffs, but at the same time said he had re- 
ceived no part of the judgment from B, and the plaintiffs 
told him he might take the judgment and use it as his own: 
Held, that if this was a payment by A without the authority 
of B, it was an officious payment by A, and could not pro- 
tect B against a suit against him on the judgment. Null v. 
Moore, 324. 


Held, secondly, that although the statement of A, which was 
introduced as evidence, was in writing, yet it was proper to 
leave it to the jury whether A paid the judgment as agent 
for B, or whether the transaction was not a purchase by A 
from the plaintiffs. Jbid. 


A special verdict is defective which finds only the evidence 
from which facts may be inferred. It must find the facts 
themselves. 8S, v. Watts, 363. 


A judgment may be vacated at any time, on motion in the 
same court in which it was rendered, upon parol proof that 
it was entered irregularly and not according to the course 
of the court-——as, for instance, where the defendant in the 
cause was an infant, and no guardian had been appointed to 
represent his interest. Keaton v. Banks, 381. 


REPLEVIN. 


1. 


2. 


In an action of replevin, under our statute, Rev. Stat., ch. 191, 
if the plaintiff be nonsuited the defendant cannot have a 
judgment for damages assessed by a jury, but only a judg- 
ment for the thing replevied and costs. Pannell v. Hamp- 
ton, 463. 


At common law in such a case the judgment was for the re- 
turn merely. Jbid. 


SHERIFTS. 


1, 


It is no answer for a sheriff to say, when sued for negligence 
in not executing process against a debtor, that the debtor, 
even after being imprisoned under a ca. sa., might pay or 
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secure to be paid by assignment, other bona fide debts. to the 
disappointment of the judgment creditor. Sherrill v. Shu- 
ford, 200. 


2. The true inquiry is, has the sheriff by his negligence deprived 
the plaintiff of any legal means of securing the payment of 
his debt? If he has, and the debtor had property which 
might by due process have been subject to it, the sheriff shall 
be liable to the amount of the debt which migbt have been 
thus secured. Jbid. 


3. The reputation of the insolvency of a defendant in an execu- 
tion will not excuse the officer who has jit from liability for 
heglect of duty in not endeavoring to ascertain for himself 
whether there its property or not subject to the execution. 
S.v. Bdwards, 242. 


SLANDER. 
1. In an action of slander the jury may, if they please, give ex- 
emplary damages. Gilreath v, Allen, 67. 


2. In an action of slander against the defendant, for charging 
the plaintiff with perjury in swearing on a certain trial that 
“he knew the character of B, and would from his general 
character believe him on oath.” it is conpetent for the plain- 
tiff. in answer to a plea of justification. to prove by witnesses 
that they also would believe B on oath from his general 
character. Hoirell v. Howell, 82. 


3. In an action of slander, where it appears that the defendant 
was drunk when he uttered the words, this may go in miti- 
gation of damages. as tending to rebut malice. But where it 
appears he repeated the charge, both when drunk and when 
sober. on public and private occasions, his being drunk at 
the particular time alleged is no reason for abating the dam- 
ages, Hovrvell v. Howell, 84, 


4. A charged B with perjury in swearing before a single justice 
to the following affidavit, viz.: “A has a certain cow in his 
possession that belongs to him, the said B. and the descrip- 
tion is red sides with some spots and unmarked”: Held, 
that the words were not actionable in themselves, as the 
declaration did not aver nor the proof show that the oath 
was taken in a proceeding in which an oath could be judi- 
cially administered. Sluder v7. Wilson, 92, 


d) Where A had been constable in 1843, and again held the ap- 
pointment in 1846, and during the latter period one says of 
him that. while constable in 1848, he had made a false re- 
turn, A cannot maintain an action of slander for these words, 
unless he alleges and proves some special damages. LHd- 
wards uv, Howell, 217, 


6. Words slandering a man as to his conduct in his office, pro- 
fession, etc.. from which the law implies damages necessa- 
rily must relate to the office. ete... in which the person slan- 
dered is engaged at the time of the speaking of the words. 
Tbid, 
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SLAVES. 


1. Under our statute prohibiting the sale of liquor to a slave, 
which gives a penalty of $100 against the offender, and de- 
clares that it shall “be recovered by warrant. before any 
justice of the peace, and applied, one-half to the use of the 
party suing for the same and the other half to the use of the 
poor of the county,” any person may sue for the penalty, as 
informer gui tam. JIfcRae v. Keller, 308, 


2. Permitting a man’s slaves to meet and dance on his premises 
on Christmas Eve or other holidays, even though other 
slaves, with the permission of their masters, participate in 
the enjoyment, and though some of the younger members of 
their owner’s family occasionally join in the dance, does not 
constitute the offense of keeping a disorderly house, nor any 
other offense. S. v. Boyec. AR6. 


TRUSTEE. 


Where one conveyed to a trustee, for the purpose of paying his 
debts, all his interest in the goods in a certain store, his 
books, notes, accounts, ete, and the trustee sold the whole 
at public sale for a price upon which he fixed: Held, that 
the person who made the conveyance, being present at the 
sale and not objecting. was bound by it, at least at law, how- 
ever irregular the sale may have been. Lamb v. Goodwin, 
320. 


USURY. 


1. Where A contracted for a piece of land, at the price of $1,000, 
and being unable to comply with the terms, directed the 
vendors to convey the legal title to B. which was done, and 
he afterwards leased the land to A for about $100 per an- 
num, agreeing that when A should repay him the purchase 
money he would convey the land to A: Held, that here there 
was ho usury, at least none that could be reached at law. 
Davis v. Cunningham, 156. 


2. Where upon an’ usurious contract the lender receives from his 
debtor, in payment of the principal and the usurious inter- 
est, the note of a third person, he makes himself liable to 
the penalty for usury in the same manner as if he had re- 
ceived payment in money. Cavaness v. Troy, 315. 


3. Where a deed of trust is given for the security of several 
debts, some of which are bona fide and some tainted with 
usury. the deed ts not void as to the bona fide debts, pro- 
vided these debts are separate from and unconnected with 
the usurious debts. Brannoehk v. Brannoek, 428. 


WILL. 


1. Where a testator, being sick in bed. called for his will and 
directed his son to burn it, and instead of doing so he re- 
tained the will and burnt another paper for the purpose of 
deceiving his father. and the father was thus deceived into 
the belief that his will was burnt: Held, that this did not 
amount to a revocation, the will not having been actually 
burnt. Hise v. Fincher, 139. 
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2, A will Is well attested by subscribing witnesses when, though 
not in the same room with the testator, they are in such a 
situation that the testator either sees or has it in his power 
to see that they are subscribing, as witnesses, the same paper 
he had signed as his will. Graham v. Graham, 219. 


3. Where the supposed testator could only see the backs of the 
witnesses, but not the paper they were subscribing: Held, 
that the paper-writing was not well attested as a will. Ibid. 


4. Whether a republication of a will can be proved by parol evi- 
dence of the declarations of a testator, merely, is matter of 
great doubt. Battle v. Speight, 459. 


At al] events, the evidence should show a clear determination 
on the part of the testator to republish. Jbid. 


or 


WITNESSES. 
When a witness has been summoned to attend at court, though 
a verdict may be rendered in the cause, yet if a new trial is 
granted he is bound to attend the subsequent terms, until a 
final decision, without a new subpena. Fulbright v. Me 
Elroy, 41. 
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